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PART I

SCHEMES OF ARRANGEVIENT.

[N THE HIGH COURT OF JUSTICE Claim No: 3506 of 2003
CHANCERY DIVISION Claim No: 3507 of 2003

INTHE-MATTER OF ENGLISH & AMERICAN GROUP PLC

and

INTHE MATTER OF ENGLISH & AMERICAN INSURANCE HOLDINGS PLC

and

IN THE MATTER OF THE COMPANIES ACT 1985

SCHEMES OF ARRANGEMENT
between
ENGLISH & AMERICAN GROUP PLC
and between ‘: '
ENGLISH & AMERICAN INSURANCE HO.LD‘INr GSPLC
and their respective

SCHEME CREDITORS

(as defined in the Schemes of Arrangement)
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Preliminary

l. Definitions

1.1 In-this Scheme, unless inconsistent with the subject or context, the following
words shall have the following meanings:

the Creditors’ Committes established in accordance with

“Administration
, Creditors’ Committes” section 26 of the Insolvency Act in relation fo the
% ' Administration Process to which EAG is subject;
7 “Administration Date" 10 May 1993;
b “Administration Qrder” the administration order granted by the Court on 10 May
1993 in respect of the Company;
“Administration the administration process under Part II of the Insolvency
Process” Act to which the Company is subject by virtue of the
Administration Order;
“Balance of Company the remainder of the Company’s Property after provision
Property™ has been made for payment;
- 3 (a) of all Scheme Expenses in accordance with Clause 13;
o
and \ '
® ‘
‘ (b) to Non-ILU Creditors in accordance with Clause 13,
“Company’’ in the context of the EAG Scheme, EAG, and in the
context of the EATH Scheme, EAIH;
“Companies Act” the Companies Act 1985, as amended and in force at th
Effective Date; )
“Company Directors the Company Directors Disqualification Act 1986, as
Disqualification Act” amended, modified or re-enacted from time to tirpe;
“Court” the High Court of Justice of England and Wales;




“Disputed Non-ILU
Claim’

any debt or liability to which the Company is subject at
the Effective: Date including any interest claimable
pursuant to Clause 5.

[n relation to the above:

®

(i)

(i)

()

(v}

it is immaterial whether the debt or lability is
present or future, whether it is certain or
contingent, or whether its amount is fixed or
liquidated, or is capable of being ascertained by.
fixed rules or as & matter of opinion;

“Jiability” means (subject to (i) above) a liability
to pay money or moncy’s worth, inchuding any
liability under any enactment, any liability for
breach of trust, any liability in contract, tort or
bailment, and any Hability arsing out of an -
obligation to make restitution;

in determining whether any liability in tort is a
Debt, the Company is deemed to become subject
to that liability by reason of an obligation

‘incurred at the time when the cause of action

acerued;

\
“debt” or “liability” QOes not include a debt or
liability which would be statute barred at the
Petition Date under English law or the faw of any
other )unsdxctmn which applies to the relevant
debt or liability;

for the avoidance of doubt Debt does not include
a Scheme Expense;

a Non-ILU Claim in respect of which there is a dispute
between the Company or the Scheme Managers and a
Non-ILU Creditor relating to the existence and/or the
quantum of the Non-ILU Claim, ora dispute in relation
to the amount/and or existence of set-off;
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“Dispute Resolution
Procedure™

“Distributiod Amount”

“Dividend Rate”

“EAGH

“EAG Scheme”

“EATH Scheme"

“Effective Date”

the procedure for the resolution of disputes set out in
Clause 24;

the amount as calculated pursuant to Clause 13.3
required to pay Established Claims in respect of
Preferential Debts in full and in respect of all other
Established Claims, a dividend calculated at the Dividend

Rate;

3.1% in the EAG Scheme and 2,7% in the EAIH Scheme;

English & American Group ple, Company Number
1692716 (formerly English & American Group Ltd,
London & Gloucester Limited and Dellalpha Limited);

the scheme of arrangement in the form set out in the
Scheme Document, as approved in respect of EAG by the
requisite majority of its creditors pursuant to section
425(2) of the Companies Act and sanctioned by Order of
the Court, such order being delivered to the Registrar of
Companies for registration, with or subject to any
modification, addition or condition approved or imposed
by the Court;

English & American Insurance Holdings plc, Company
Number 1768409 (formerly Ehglish & American

Insurance Group plc); \ .

the scheme of arrangement in the form set out in the
Scheme Document, as approved in respect of EATH by
the requisite majority of its creditors pursuant to section
425(2) of the Companies Act and sanctioned by order of
the Court, such order being delivered to the Registrar of
Companies for registration, with or subject to any
modification, addition or condition approved or imposed
by the Court;

the date on‘wh.ich an office copy of the order of the Court
sanctioning the Scheme shalt be delivered for registration
to the Registrar of Companies;
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“Established Claim™

“Explanatory Statement”

“Final Claims
Submission Date”

lGILU!,

“TLU Creditor”

“IL.U Debt”

“1L.U Guarantee”

“ILU Trust”

“Insolvency Act” and the
“Tusolvency Rules”

“Yoint Administrators”

the total amount established as being due in respect of a
Nop-ILU Claim in accordance with Clause 11;

the explanatory statement provided in accordance with
section 426 of the Companies Act in relation to the EAG
Scheme and the EATH Scheme;

the 28th day following the Effective Date;

the Institute of London Underwriters;

a person {excluding the ILU) who is or claims to be a
creditor of the Company or otherwise entitled in respect
of an [LU Debt;

any Debt to which the Company is subject by virtue of the
JLU Guarantee and includes for the avoidance of doubt
any sum which the Company is obliged to pay by virtus of
the ILU Guarantee, whether or not that Debt existed at
the Administration Date;

the gnarantee dated 5 June 1987 issued by the Company
to the ILU in respect of liabilities of English & American
Insurance Company Limited (Company No. 240656)
under policies signed and issued by the ILU on behalf of
English & American Insurance Compacy Limited (or on
behalf of that company and c}tpcr members of the ILU)
on and after 1 September 1983, as extended by an
addendum dated 4 January 1988;

-

the trust established in accordance with the provisions of
the document annexed to the Scheme Document as

Appendix I;

the Insolvency Act 1986 and the Insolvency Rules 1986 as
amended and in force and relating to the Company at the
Effective Date;

Richard Claude Boys-Stones and Paul Anthony Brereton
Evans or other persons appointed to act as administrator
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“Non-TLU Claim”

“Nen-ILU Claim Form"

“Non-ILU Creditor™

“Non-ILTJ Debt”

“Petition Date"

‘lPost}’

“Preferential Creditor”

“Preferential Debt"

pursuant to the Administration Process and references
thereto shall mean onme or both of the Joint
Administrators; .

a claim for a Non-ILU Debt in respect of which the
Established Claim has not yet been determined;

the document entitled “Non-ILU Claim Form” setting
out the Non-ILU Claim in respect of 2 Non-ILU Creditor
according to the Company’s records and details of any
set-off, an example of which is annexed to the Scheme

Document as Appendix 2;

a person who is or claims to be a creditor of the Company
in respect of a Non-ILU Debt excluding for the avoidance
of doubt any person in respect of whom it has been
established to the satisfaction of the Scheme Managers
that no Non-ILU Debt is owed ;

- any Debt to which the Company is subject which is not an

ILU Debt including any Hability of the Company in
respect of corporation tax incurred prior to the Effective
Date; :

28 April 1993, being the date on which the petition for the
Administration Order was presedted in respect of the

Company; \

first class post or air.mail or a generally recognised
commercial courier seryice;

a creditor with an Established Claim in respect of
Preferential Debt;

a Non-ILU Debt to which the Company is subject which
would have been preferential under section 386 of the
Insolvency Act if the Company were being wound up by

the Court and the relevant date for the purposes of -

Schedule 6 to the Insolvency Act were the Adminjstration
Date; .
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“DProceedings”

“Propﬁ[’t‘y"

“Registrar of Companies™

“Schems”

“Scheme Account”
“Scheme Adjudicator™ 4
“Scheme Creditors”
“Scheme Document”
“Scheme Expenses’”

“Scheme Managers”

“Scheme Period”

any form of proceedings in any jurisdiction or forum
including without limitation :uy demnand, legal
proceedings, arbitration, alternative dispute resolution,
adjudication, mediation, seizure, distraint, forfeiture, re-
entry, execution or enforcement of judgment or any step
taken for the purpose of creating or enforcing a lien;

all forms of property including money, goods, things in
action, land, books, records and every description of
property wherever gituated and also obligations and every
description of interest, whether present or future or vested
or contingent, arising out of, or ncidental to, property;

the registrar or other officer performing under the
Companies Act the duty of registration of companies in
England and Wales;

in the context of the EAG Scheme. the EAG Scheme and
in the context of the EA.IH Scheme. the EATH Scheme;

a separate interest-bearing bunk account opened
pursuant to Clause 2L.L7;

any person appointed as such in accordance with
Clause 22.1 or 24.2%; \

Non-ILU Creditors and ILU é:redimrs;

the document coﬂfaiuing the terms of the EAG Scﬁcﬁe
and the EAIH Scheme and the Explanatory Statement
together with the appendices theretw;

the expenses referred to in Clause ¥

the persons for the time being appointed as Schemé
Managers pursuant to the provisions of the Scheme;

the period from the Effective Date to the Termination
Date;
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“Scheme Rate” the rate of exchange for the relevant currency, being the
mid-market rate of exchange as published in the Financial
Tires on the Effective Date;

“Sterling” the currency of the United Kingdom for the time being;

“Termination Date” the date on which the Scheme ceases to have effect in
accordance with Clause 25;

“Working Day” any day other than Saturday, Sunday or any other day

which is a public holiday in England.

1.2 In the Schemie:

1.2.1  references to Clanses are references to Clauses of the Scheme and references to
Appendices are references to Appendices to the Scheme; '

122 references to a person include a company, unincorporated association or
partnership;

123  references to the date of a document, form, notice or report mean the date shown
on such document, form, notice or report as the date thereof;

124 references in the Scheme other than in Clause 18.2 to Prit\:ewaterhouseCoopcrs
LLP shall be deemed to refer also to any successor firm or R;l:iness entity or such
other firm or business entity from which a duly appointed Scheme Manager for
the time being holding office practises;

1.2.5 the singular includes the plural and vice versa, and masculine includes feminine;

1.2.6 headings are for ease of reference only and shall not affect the interpretation of
the Scheme. '

The Scheme — General

2. Effective Date

The Scheme shall come into operation on the Effective Date.
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4.}

4.2

4.3

4.4

Application of the Scheme

The Scheme shall apply to all Debts of the Company.

" Except as expressly provided, nothing in the Scheme shall be deemed to alter or

confer any right on any Scheme Creditor or any other person.

Enforcement of Non-JLU Claims

Each Scheme Creditor is deemed to acknowledge that the process of establishing
Established Claims in accordance with Clauses 11 and 12 of the Scheme, and of

making full and final payment in respect of those Established Claims in_

accordance with Clause 13 and 14 of the Scheme is fair and that all Scheme
Creditors shall be bound thereby.

Each Scherme Creditor is deemed to acknowledge that the transfer of the Balance
of Company Property to the Trustees of the ILU Trust in accordance with Clause
15.1 and the extinguishing of the ILU Creditors’ claims against the Company
and replacement of such with a claim under the ILU Trust in accordance with
Clause 15.2 is fair and that afl Scheme Creditors shall be bound thereby.

Save as expressly provided for in the Scheme no Scheme Creditor shall be entitled
to take or continue any step or do or continue any act against or in respect of the
Companies or their Property or the Scheme Managers (including by way of any
Proceedings) after the Effective Date for the purpose of obtaining payment, or
establishing the quantum, of any Debt. \

‘\_.
If any Scheme Creditor takes any action which is prohibited by Clause 4.3 after

the Effective Date he shall be deemed -to have received on account of any

‘dividend(s) or any claim against the ILU-Trust to which he would otherwise be

entitled pursuant to the Scheme an advance payment under the Scheme equal to
the amount or gross value of any Property or advantage obtained by him at the
expense of the Company as a result of such action and the extent, if any, to which
he is entitled to a payment from the Company or the ILU Trust shall be
determined accordingly. In the event that the amount of any such deemed
receipt(s) attributable to such Scheme Creditor exceeds the total of all sums by
way of dividend which that Scheme Creditor would otherwise receive pursvant to
the Scheme or the total sum which such Scheme Creditor would be entitled to
recetve from the ILU Trust he shall be treated as a debtor of the Company or the

[LU Trust, as applicable, in respect of such excess.

WW}} [T
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4.5

4.6

5.1

5.2

6.1

6.2

For the purpose of Clause 4.4 the valye of any Property, benefit or advantage
obtained as aforesaid shall be conclusively determined by the Scheme Managers
and (without prejudice to the generality of the foregoing) may include such
amtount as the Scheme Managers may in their absolute discretion consider to be
appropriate in respect of interest, and of any costs, charges and expenses incurred
by the Company or the Scheme Managers as a consequance of the action
prohibited by Clause 4.3. :

Each Scheme Creditor is deemed to acknowledge that if he takes Proceedings
against the Company in breach of Clause 4.3 the Scheme Managers shall be
entitled to obtain an order staying those Proceedings and providing for payment
by the Scheme Creditor concerned of interest and of any costs, charges and
expenses incurred by the Companies or the Scheme Manager a3 a result of those-

Proceedings.

Interest

Where a Non-ILU Debt is owed by the Company to a Non-ILU Creditor and a
demand for payment was made in writing by or on behalf of the Non-ILU
Creditor before the Petition Date and notice given that interest would be payable
from the date of demand to the date of payment, that interest shall form part of
the Non-ILU Debt except in so far as it is payable in respect of any period after
the Effective Date,

The rate of interest payable under Clause 5.1 in respect of any Non-ILU Debt is
4% per annum or the rate specified in the written demand for payment referred to
in Clause 5.1, whichever shall be the lesser, : .

Set-off

Where before the Effective Date there have been mutual credits, mutual debts or
other mutual dealings between the Company and any Non-ILU Creditor making
a Non-ILU Claim, an account shall be taken of what is due from the Company to
the Non-ILU Creditor pursuant to the terms of the Scheme and what is due from
the Non-ILU Creditor to the Company in respect of the mutual credits, mutua}
debts or other mutual dealings and, in accordance, where relevant, with Clause
6.3, the sums due from one party shall be set off against the sums due from the

other.

The account referred to in Clause 6.1 shall be taken after the data contained in
the Non-ILU Claim Form in relation to all of a Non-ILU Creditor's Non-ILU

11
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Claims have been determined pursuant to Clause 11, and only the balance, if any,
due from the Company shall thereafter constitute that Non.ILU Creditor's

_Established Claim, Any balance due'to the Company shall constitute a debt owed
to the Company. Such debt shall be paid to the Company forthwith.

Sums due from the Company to a Nou-ILU Creditor shail not be included in the
account taken under Clause 6.1 where the sums have become due to the Non-

[LU Creditor by reason of any transfer, assignment, sale or novation of debt or
of right to receive payment, Or by reason of any reorganisation or reconstruction

of companies on a date after the Petition Date.

Foreign Currency Conversion

Where a Non-ILU Debt ot any sum owed to the Company which is the subject of '

a claim to set-off under Clause 6 has been incurred in, or is payable in, a currency
other than Sterling for the purposes of the Scheme the amount thereof shall be

converted into Sterling at the Scheme Rate.

Scheme Expenses

All costs, charges and expenses of and incidental to the Schc, and of the
performance by the Joint Administrators of their functions pursuant to the
Administration Order during the Scheme Period, shall be Scheme Expenses,

including, without prejudice to the generality of the foregoing:
\

any remuneration of the Joint Adrinistrators (calc\.x!ated by reference to the
work done by them and employees of PriccwaterhouseCoerrs LLP under their
control, to the time spent by them and onrthe basis of that firm’s usual rates for

“the type of work involved) relating to.the performance of their functions

pursuant to the orders appointinyg them to the Company, together with all costs,
charges and expenses incurred by them including the fees and expenses of any
third party service providers incurred after the Effective Date provided that such
remuneration has been incurred. calculated and approved in accordance with the
remuneration processes established pursuant to the Administration Process;

all costs, charges and expenses incurred by the Company in connection with the
negotiation and preparation of the Scheme (inctuding, but not limited to. all
legal, accounting, actuarial, fipancial, run-off and other consultants’ fees,
expenses and other costs);

12
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- 8.1.4

8.1.5

8.1.6

319

8.1.10

8.1.11

any court and fling fees and stamp or other duty or tax and any disbursements
incurred in relation to the Scheme;

the costs of holding meetings of Scheme Creditors and any meetings of
shareholders or directors convened to consider the Scheme and the costs of
obtaining the sanction of the Court and delivering the Court’s order sanctioning
the Scheme to the Registrar of Companies for registration;

all liabilities, expenses, costs and disbursements incurred by the Company, the
Joint Administrators and the Scheme Managers in the course of exercising or
performing his or their respective powers, duties and functions under, or for the

purpose of, implementing the Scheme;

the cost of remunerating the Scheme Managers and any of their partners and the
partners and staff of all PricewaterhouseCoopers LLP firms, associated firms,
2ssociations and companies and their successors or any of them in connection
with the exercise and performance of the powers, duties and functions of the
Scheme Managers under the Scheme, Such remuneration shall be calculated by
reference to time spent at the usual rates of the relevant PricewaterhouseCoopers
LLP firm, associated firm, association or company or its successor for the type of

work involved;

the costs incurred m employing agents and professional advisers to advise or
assist the Scheme Managers and their staff in connection with the exercise and
performance of their powers, duties and functions as Scheﬁne Managers;

\
the fees of and the costs, charges and expenses incurred by any Scheme
Adjudicator (as approved by the Scheme Managers pursuant to Clause 24.1.4 -
and subject to Clause 24.1.4.2) in connection With the exercise and performance

of his powers, duties and functions under the Scheme;

any legal and other advisers’ costs which the Company is liable to pay pursuant
to the indemnity in Clause 28.1;

all administrative, licence, listing, audit, filing, registration, directors’ and other
fees, costs, and expenses incurred by the Company or by the Scheme Managers
on behalf of the Company in connection with the Scheme;

all corporation tax incurred by the Company after the Effective Daite;

13
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8112

9.1

9.2

19.

10.1

i0.2

Determination and Payment of Established Claims

11.

111

11.2

all expenses, liabilities, costs and disbuisements incurred by the Joint
Adrainistrators in obtaining the discharge of the Administration Order and their
release and discharge under section 20 of the Insolvency Act.

Payment of Scheme Expenses

The Company acting by the Joint Administrators shall pay Scheme Expenses in
fuil.

" geheme Creditors hereby acknowledge that expenses that are Scheme Expenses
* may have been incurred for the joint benefit of EAG and EAIH. In these

circumstances, 70% of such expenses shall be borne by EAG and paid as a
Scheme Expense in the EAG Scheme and 30% of such expenses shall be borne by
EATH and paid as a Scheme Expense in the BATH Scheme.

Interaction of the Scheme and the Administration Process

During the Scheme Period the Scheme Managers shall perform all functions
ander the Scheme. All other powers in relation to the management of the affairs
and business of the Company conferred on the Joint Administrators by the
Administration Order shall be exercisable by the J oint Administrators.

The Joint Administrators shall incur no personal liability under or in respect of
the Scheme.

-

Non-ILU Claims: establishing the Established Claim

Where at the Effective Date any Non-ILU' Creditor has not already received a
Non-ILU Claim Form, that Non-ILU-Creditor may send to the Scheme
Managers by Post or by facsimile a written request for a Non-ILU Claim Form
at any time prior to 23:59 on the Final Claims Submission Date. On receipt of
such a request the Scheme Managers shall forthwith dispatch a Non-ILU Claim
Form to the relevant Non-ILU Creditor and Clauses 11.2 to 1 1.5 shall apply to
such Non-ILU Claim Form.

In relation to the Non-ILU Claim Form sent to hirn, each Non-ILU Creditor
shall be entitled to amend the data on the Non-ILU Claim Form (which, for the
avoidance of doubt, shall include inserting details of any claim which the Joint
Administrators or the Scheme Managers have or have not included in the

14
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11.3

11.4

11.5

Non-ILU Claim Form) and shall sign and return the Non-ILU Claim Form
(whether amended or in its original form) by Post or by facsimile to the Scheme
Managers at PricewaterhouseCoopers LLP, Plumtree Court, London EC4A
4HT, to be received by him no later than 23:59 on the Final Claims Submission
Date. Non-ILU Creditors shall make any amendments to the Non-ILU Claim
Form in accordance with the instructions attached thereto and shall enclose any
relevant supporting documentation relating to such amendments with the
Non-ILU Claim Form when returning it to the Scheme Mana gers in accordance

with this Clause 11.2.

Each Non-ILU Creditor shall be deemed to have accepted and confirmed as
accurate the data set out in any Nop-ILU Claim Form sent to it by the Foint
Administrators or Scheme Managers when that Non-ILU Claim Form is signed
and returned unamended in accordance with Clause 11.2. That Non-ILU Claim
Form shall thereafter be binding on the Non-ILU Creditor, the Company,
Scheme Creditors and the Schemne Managers as to the matters referred to therein.
In the event that a Non-ILU Creditor amends his Non-ILU Claim Form and
signs and returns it in accordance with Clause 11.2, that form being received no
later than 23:59 on the Final Claims Submission Data, it shall be binding on the
Non-ILU Creditor, the Company, Scheme Creditors and the Scheme Ma.nagers

as to unamended data set out init only.

Following receipt of a Non-ILU Claim Form amended and returned in
accordance with the provisions of Clause 11.2, the Scheme Managers shall
endeavour to agree any amended data with the relevant Non-ILU Creditor
within 14 days of the Final Claims Submission Date. Oncg agreement has been
reached in refation to any such data, that agreement shall be recorded in a revised
Non-ILU Claim Form which shall be signed by the Scheme Managers and sent -
to the Non-ILU Creditor. The revised Non-IL.U Claim Form when signed by the
Scheme Managers will become binding on the Non-ILU Creditor, the Company,
Scheme Creditors and the Scheme Managers.

If agreement has not been reached within 14 days of the Final Claims Submission
Date the disputed matters shall be referred to a Scheme Adjudicator as a
Disputed Non-ILU Claim under the Dispute Resolution Procedure set out in
Clause 24. The decision of a Scheme Adjudicator shall be recorded in writing by
the Scheme Adjudicator in accordance with Clause 24.1.2 and shall be final and
binding on the relevant Noo-ILU Creditor, the Company, the Scheme Creditors
and the Scheme Managers to the extent permitted by law.

15
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11.6

12
12.1

12.1.1

12.1.2

12.2

123

i3.

13.1

i3.2

13.3

The amount established as being due in respect of a Non-ILU Claim following
completion of the steps set out in Clauses 11.2 to 11.5, and after the application of
any set-off in accordance with Clause 6 shall be binding on the Non-ILU

- Creditor, the Company, the Scheme Creditors and the Scheme Managers as the
. Established Claim in relation to sach Non-ILU Creditor.

Firal Claims Submisston Date
Ag soon as practicable following the Effective Date, the Scheme Managers shall

notify Non-JLU Creditors of whom they are aware of the Final Claims
Submission Date by notice in writing sent by Post; and

advertise the Effective Date and the Final Claims Submission Date as far as
possible in the same publications as were used to advertise the meeting of Scheme
Creditors to vote on the Scheme and in such other publications as they shall deem
appropriate. -

Subject to Clause 12.3, no Non-ILU Creditor shall be entitled to claim in, or
receive any dividend under the Scheme in respect of a Non-ILU Claim and shail
have no further rights against the Company in respect of such Noo-ILU Claim
unless it was included in that Non-JLU Creditor’s Non-iLU Claim Form, such
form being signed in accordance with Clause 11.2 and received by the Scheme
Managers no later than 23:59 on the Final Claims Submission Date.

The Scheme Managers may, at their absolute discretion, accept Non-ILU Claim
Forms returned after 23:59 on the Final Claims Subm}sgion Date.
\

Discribution to Nou-ILU Creditors

-

. ‘As soon as practicable after the Effective Date, but not before they are due for

payment, the Joint Administrators shall pay any Scheme Expenses and shall
provide for those which are not then due.

The Joint Administrators shall be entitled, when making provision for Scheme
Expenses, to estimate and retain the funds required to cover future Scheme
Expenses and at the end of the Scheme Period any unused funds shall be
transferred to the Trustees of the ILU Trustin accordance with Clause 25.2.

The Scheme Managers shall afier all Scheme Expenses have been paid or .
provided for in accordsnce with Clauses 13.1 and 13.2 and as soon as practicable
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13.3.1

1332

13.4

13.5

13.6

13.7

14,

14.1

4.2

after the Established Claims of all Non-ILU Creditors have been fixed in
accordance with Clause 11 calculate the sum required to pay:

to‘each Preferential Creditor its Established Claim in respect of Preferential
Debts; and

to each Non-ILU Creditor in respect of its Established Claim {other than those
Established Claims or parts of Established Claims which constitute Preferential
Debts) a dividend on those Established Claims calculated at the Dividend Rate.

As soon as practicable following calculation of the Distribution Amount
pursnant to Clause 13.3, the Scheme Managers shall (where the Scheme
Managers are not also Joint Administrators) notify the Joint Administrators of
the Distribution Amount and the Joint Administrators shail transfer a sum equal
to the Distribution Amount to the Scheme Account,

Where notice is sent by the Scheme Managers to the Joint Administrators
pursuant to Clause 13.4, such notice shall include the sort code, account number

and branch details of the Scheme Account.

As soon as practicable following receipt of the sum transferred pursuant to
Clause 13.4 into the Scheme Account the Scheme Managers shall cause such sum
to be applied in paying Established Claims in respect of Preferential Debts in full
and to each Non-ILU Creditor in respect of its Established Claim (other than
those Established Claims or parts of Established Claims which constitute

Preferential Debts) a dividend calculated at the Dividend Rate.
\

The sum transferred to the Scheme Account pursuant tb:Clause 13.4 shall be
used solely for the purpose of making payments to the Preferential Creditors an
Non-ILU Creditors pursuant to Clause 13.6. . e o

Method of Payment
Payment of dividends shall be in Sterling.

All payments by the Company to Non-ILU Creditors shall be made by cheque in
favour of the Non-ILUS Creditor, or of such other person as he may direct by
notice in writing and sent by Post, but at the risk of the Non-ILU Creditor (who
shall bear the costs of clearing each such cheque), to the last known address of the
Non-ILU Creditor or to any other address of which the Scheme Managers may
receive notification in writin g from the Non-ILU Creditor.
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14.3

15.2

15.3

16.

16.1

16.2

Subject to Clause 16.2, the sending by Post of such cheque shall be good
discharge to the relevant Non-ILU Creditor of the dividend in respect of which
the cheque is drawn and shall constitute conclusive evidence that the relevant

" Non-ILU Creditor has received such cheque.

[LU Creditors’ rights under the Scheme

As soon as reasonably practicable following completion of the steps referred to
in Clause 13, the Joint Administrators shall transfer ta the Trustees of the ILU
Trust the Balance of Company Property to be held in accordance with the
provisions of the ILU Trust.

Each ILU Creditor shall be-deemed to agree that payment of the Balance of
Company Property to the Trustees of the TLU Trust shall fully extinguish its
claim against the Company whether in respect of an ILU Debt or otherwise, and
that the ILU Debt shalt be replaced by a claim under the ILU Trust.

The ILU shall be deemed to accept that the performance by the Company of its
obligations under the Scheme fully discharges and satisfies the Company's
obligations to the ILU pursuant to the ILU Guarantee and that, subject to the
performance of such obligations under the Scheme, the 1L shall have no claim
against the Joint Administrators, the Scheme Managers, any Scheme
Adjudicator or the Company.

Other Provisions |
Each Non-ILU Creditor shall be deemed to agree tha}t_payment of the dividend
referred to in Clause 13,3 of his Established Claim shall be made and accepted in
full and final settlement of that Non-ILU Creditor’s Non-ILU Claim including,

 for the avoidance of doubt, any liabilities in respect of any and all matters arising

or events occurring after the Effective Date, and each ILU Creditor shall be
deemed to agree that such payment 10 Non-ILU Creditors uader Clause 13.3 is
made in full and final settlement of that Non-ILU Creditor’s Non-ILU Claim.

Any balance remaining in the Scheme Account representing cheques issued to
Non-ILU Creditors in accordance with Clause 14 in respect of which the Scheme
Account has not been debited {(and accumulated interest thereon) shall be
transferred by the Scheme Managers to the trustees of the ILU Trust to be held in
accordance with the provisions of the ILU Trust as soon as may be practicable
following expiry of 2 period of not less than 6 months from the date of transfer of
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16.3

the Balance of Company Property to the trustees of the ILU Trust in accordance
with Clause 15.].

Al Non-ILU Creditors shall forfeit all rights to the dividend represented by the
cheques referred to in Clause 16.2 o the expiry of a period of § monthys from the
date of transfer of the Balance of Company Property in accordance with
Clause 15.1, and, for the avoidance of doubt, neither the Company nor the [LU
Trust shall have any liability to any such Non-ILU Creditor.,

The Scheme Managers

17

17.1

17.2

17.3

17.4

18.

13.1

18.2.

The Scheme Managers

There shall be two Scheme Managers having the powers, duties and functions
conferred upon them by the Scheme. In exercising their powers and carrying out
their duties and functions under the Scheme, the Scheme Managers shall act in
good faith and with due care and diligence in the interests of the general body of
Scheme Creditors and shall exercise their powers under the Scheme for the
purpose of ensuring that the Scheme is operated in accordance with its terms.

The Scheme Managers shall, during the Scheme Period, act as agent of the
Company in exercising their powers and in carrying out their duties and
functions under the Schems.

Nothing in this Scheme shall render the Scheme Managers liable for any Debt
or any other obligation of the Company. \

\
Any act required or authorised under the Scheme to be‘done by the Scheme
Managers may be done by either or both of the persons for the time being
holding the offics of Scherne Manager. '

Qualifications of the Scheme Managers

Each Scheme Manager shall be an individual qualified to act as an Insolvency
Practitioner under the Insolvency Act or any amendment, modification or
re-enactment thereof, .

The first Scheme Managers shall be Pauj Anthony Brereton Evans and Dan
Yoram Schwarzmann of PricewaterhouseCoopers LLP of Plumtree Court,

London EC4A 4HT, United Kingdorm. )
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19.

19.1

Resignation and Removal of the Scheme Managers

Each Scheme Manager may resign his appoiotment at any time by giving not

- fess than twelve months notice in writing to the Company,

19.2

19.2.1
19.2:_2
19.2.3
19.2.4
19.2.5

19.2.6

19.2.7

19.3

19.3.1 .

19.3.2

19.4

The office of a Scheme Manager shall be vacated if he:
dies;
is convicted of an indictable offence;

resigns his office by notice in accordance with Clause 19.1;

becomes bankrupt;
is no longer a person qualified to act in accordance with Clause 18.1;

is disqualified from acting as a director of a company under the Company
Directors Disqualification Act; or

is admitted to hospital because of mental disorder or is the subject of an order
made by a court having jurisdiction whether in England or elsewhere in matters
concerning his mental disorder.

If the office of a Scheme Manager i3 vacated in accordance with Clause 19.1 or
19.2 the Joint Administrators shall be entitled to appoint a replacement Scheme
Manager provided that: :

such replacement is qualified to act in accordance with Clause 18.1 and not
ineligible by reason of any of the matters referred to in Clause 19.2 and consents

so to act; and

the appointment of such a person shall be subject to ratification by the
Administeation Creditors’ Comumittee at 2 meeting convened for the purpose by
the Joint Administrators which meeting shall be convened within 28 days of

such appointment.

Notwithstanding the provisions of Clause 19.3.2, the person appointed as
replacement Scheme Manager shall be entitled to act as Scheme Manager
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20.

20.1

21,

211

throughout the period from the date of his appointment by the Joint
Administrators to the date of the next meeting of the said Administration
Creditors’ Committee convened pursuant to Clause 19.3.2. In the event that the
appointment of such Scheme Manager is not ratified at the said meeting, the
Administration Creditors’ Committee shall, at that meeting, elect a replacement
Scheme Manager. Such replacement Scheme Manager shall be a person
qualified to act in accordance with Clause 18.1 and not ineligible by reason of
any of the matters referred to in Clause 19.2 and who consents so to act, If no
such election is made, the appointment made by the Joint Administrators shali,
notwithstanding the provisions of Clause 19.3.2, stand until the next meeting of
the Administration Creditors’ Committee, which shall take place within 56
days. Failing actual ratification of the appointment made by the Joint

- Administrators, or election by the Administration Creditors' Committee of a
replacement Scheme Manager at that meeting, the appointment made by the
Joint Administrators shall be deemed to be ratified.

General Powers of the Scheme Managers

The Scheme Managers shall have the power to implement the Scheme subject to
the provisions thereof, together with the powers specifically conferred ont him

thereby.

Specific Powers and Obligations of the Scheme Managers

In carrying out their duties and functions under the Scheme, the Scheme
Managers shall (without prejudice to the full tenm( of the Scheme} be
empowered: .

2L.1.1  to have full access to all such information as they may from time to time require

in relation to the affairs of the Company or the operation of the Scheme and to
all books, papers, documents and other information contained or represented in
any format whatsoever in the possession or under the control of the Company.
Such information, books, papers and documents may be disclosed by the
Scheme Managers to the Scheme Creditors if they consider such disclosure to be

for the benefit of the Scheme;

21.1.2 toemploy and remunerate as a Scheme Expense accountants, actuaries, lawyers

and other professional advisers or agents (inciuding their partners and the
partners and staff of all PricewaterhouseCoopers LLP firms, associated firms,

21




21.1.3

associations and companies or their successors or any of them) in connection
with the Scheme;

to delegate in writing to any person gqualified as set out in Clause 18.1 and not
ineligible by reason of any of the matters referred to in Clause 19.2 all or any of

the powers and discretion conferred upon the Scheme Managers under the

21.1.4

21.1.5
21.1.6
2117
21.1.5 |

21.1.9

21.1.10

Scheme, and from time to time to revoke any such delegation, provided that the
Scheme Managers shall be personally responsible for any act or omission of any
such delegats to the same extent as if they had expressly authorised it.

to petition the courts of any jurisdiction to obtain recognition or enforcement of
the Scheme or to bring, commence or defend any Proceedings in the name and,
insofar as is permitted by law, on behalf of the Company in any matter affecting
the Company in any Jursdiction, or to prevent the contipnation or
commencement of any Proceedings against the Company or its Property and/or
to seek such other relief as they deem appropriate or which the relevant court
rnay grant and, for the avoidance of doubt, this shall include the power to make
application under Section 304 of the United States Federal Bankruptcy Code,
11 USC and any modification, amendment, re-enactment or replacement

thereof;

to apply to the Court for directions in relation to any particular matter arising
under, of in the course of the operation of the Scheme;

on behalf of the Company to negotiate, compromise, waive or settle claims by
and against the Company; y

v
to open, maintain and operate such bank accounts as they may think fit and to
close such accounts; ’ .

to convene and attend meetings of the Administration Creditors’ Commuttee for
the purposes of consuiting with or providing information to them;

to do all acts and to execute in the name and, insofar as permitted by lavir, on
behalf of the Company any deed, transfer, instrument, cheque, bill of exchange,
receipt or other document which may be necessary for or incidental to the full
and proper implementation of the Scheme;

to do all such things as may be necessary for the preservation of the Property of
the Company,

22
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21.1.11 to make any payment which is necessary or incidental to the performance of
their functions; :

21.1.12 touse the Company's seal:

-

21113 to exercise any other powers necessary for or incidental to the full and proper
implementation of the Scheme; and .

21.1.14 to do all other things incidental to the exercise of the foregoing powers,

The Scheme Adjudicator and Dispute Resolution Procedure

22.1  Inthe event that a Disputed Non-ILU Claim arises the Scheme Managers shall

appoint 2 Scheme Adjudicator having the powers, duties and functions, and the

: rights, conferred upon him by the Scheme. In cxercising his powers and carrying

: out his duties and functions under the Scheme, the Scheme Adjudicator shall act

| in good faith and with due care and diligence in the interests of the Scheme

2 Creditors as a whole, and shall exercise his powers under the Scheme for the
: purpose of ensuring that the Scheme is operated in accordance with its terms.

b 22.  The Scheme Adjudicator
|
I
!

222  The Scheme Adjudicator shali be a Barrister of at least ten years call and shall be
a fit and proper person who in the opinion of the Scheme Managers is duly

‘ qualified to carry out the functions allocated to him hereunder,

{ \

@ 23.  Specific Powers, Duties and Functions of the Scheme Adjudichtor

i The Scheme Adjudicator shall adjudicate on all matters submitted to him
pursuant to the Scheme as a Disputed Non-ILU Claim in accordance with the

Dispute Resolution Procedura,

24, Dispute Resolution Procedure

24.1  In relation to any Disputed Non-ILU Claim which is referred to the Scheme
Adjudicator:

24.1.1 The Scheme Managers shall refer the disputed matter by notice in writing sent by
Post to the Scheme Adjudicator, (and copied, with enclosures, by Post to the
relevant Non-ILU Creditor) setting out details of the matter to be resolved and
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enclosing evidence in support thereof, including copies of such of the Company’s
records as shall appear relevant, the relevant Non-ILU Claim Form and
enclosures, if any, together with any supporting documents including those

* provided by the relevant Non-ILU Creditor.

The Scheme Adjudicator shall consider the papers and documents before him
and shall as soon as possible and in any event within 30 days of receipt of the
notice referred toin Clause 24.1.1 either:

24.1.2.1 achieve the agreement of the Scheme Managers and the relevant Non-ILU

Creditor, to be recorded in writing by the Scheme Adjudicator, on the disputed
matters by reference to the evidence submitted to him in accordance with Clause

24.1.1;0r i

94.1.2.2 in the absence of such agreement, certify in writing by Post to the Scheme

24.1.3

24.14

Managers and the relevant Non-ILU Creditor his determination in relation to
the disputed matters;

provided that the Scheme Adjudicator may, with the consent of the Scheme
Managers (such consent not to be unreasonably withheld), extend the said 30 day
period by such amount of time as he and the Scheme Managers shall agree.

The Scherne Adjudicator shall be entitled to consult with such advisers, including

legal advisers and experts, as he may deem appropriate and shall be entitled to be
remunerated and to be reimbursed his reasonable costs and expenses in carrying
out his duties under the Scheme, \
The remuneration of the Scheme Adjudicator shél} be subject to the prior
approval of the Scheme Managers and, subject thereto, the Scheme Adjudicator
shall be entitled, in respect of his remuneration and reasonable costs and

~ expenses incurred by him, to order the parties to deposit such sum as he shall

deem appropriate in respect of such remuneration, costs and expenses and, in
addition, to:

74.1.4.1 direct that any or all of his remuneration, costs, and expenses shall be paid by the

Company, in which case the Joint Administrators shall cause the same to be paid
forthwith from the Property of the Company as a Scheme Expense; or

24.1.4.2 direct that any or all of his rémuneratiou, costs and expenses shall be paid by the

Non-ILU Creditor in respect of whose Non-ILU Claim the dispute has arisen, in
which case the same shall be paid by the Non-ILU Creditor forthwith and, in any

. i
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24.1.5

gvent, no later than 14 days from the date of such direction, failing which the
Joint Administrators shall cause the same to be paid from the Property of the
Company as a Scheme Expense. '

In the event that the amount of the Scheme Adjudicator’s remuneration, costs
and expenses is paid as a Scheme Expense in accordance with Clause 24.1.4.2
only, the Scheme Managers shall, following such payment, either:

24.1.5.1 deduct the same from any amount which may be or may become dus to the

Non-ILU Creditor by way of dividend in accordance with Clause 13.3, such
Non-1LU Creditor being treated for these purposes as having received, on
account of any such dividend, an advance under the Scheme equal to the amount
which he has been directed to pay; or

24.1.5.2 where the Non-ILU Creditor is not entitled to receive a dividend pursuant to the

24.1.6

24.2

Scheme, or the amount of such remuneration, costs and expenses exceeds his
entitiement, treat such amount or such excess as a debt owed by the Non-ILU

Creditor to the Company,

The decision of the Scheme Adjudicator on any dispute referred to him in

accordance with this Scheme shall be to the extent permitted by law final and
binding and, for the avoidance of doubt, there shall be no right to appeal
therefrom, or to make any claim against the Scheme Adjudicator in respect

thereof.
\ l

In the event that the Schermne Adjudicator shall become a}vare that he has a
conflict of interest in relation to any matter referred to him under the Dispute
Resolution Procedure, he shall inform the Scheme Managers of such conflict
forthwith, and the Scheme Managers may at theirabsolute discretion appoint an
alternate Scheme Adjudicator.

Dauration and Termination of the Schemes

25,

25.1

Termination of the Schemes

Subject to Clause 26 the Schemes shall forthwith cease to have effect upon the
discharge of the Administration Orders, which shall not occur before the expiry
of 6 months from the transfer of the Balance of Company Property to the
Trustess of the LU Trust in accordance with Clause 15.1. .

|
|
!
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25.2

26.

26.1

+

Upon the termination of the Schemes the Scheme Managers shall transfer any
unused funds held by him by virtue of Clanse 13.2 to the Trustees of the (LU
Trust to be held in accordance with its terms.

" Provisions Surviving Termination

Notwithstanding termination of the Schemes pursuant to Clause 25.1, the
provisions of Clauses 15.2, 15.3, 16.1, 16.3, 25.2, 27, 282, 32 and this Clause 26
shail continue in full force and effect.

Indemnity and Scheme Creditors’ Co-operation

27.

28,

28.1

Validity of Acts of and Responsibility of the Scheme Managers

Subject to any applicable provision of the Companies Act or the Insolvency Act
or, in either case, any amendment, modification or re-enactment thereof no
Scheme Creditor shall be entitled to challenge the validity of any act done or
omitted to be done in good faith by the Joint Administrators, the Scheme
Managers or by a Scheme Adjudicator in pursuance of their or his respective
functions or duties under the Scheme, or the exercise or non-exercise by the
Scheme Managers or by a Scheme Adjudicator, in good faith of any power or
discretion conferred upon them or him for the purposes of the Scheme, and
peither the Joint Administrators, the Scheme Managers nor any Scheme
Adjudicator shall be liable for any loss whatsoever and howsoever arising out of
any such act or cmission, exercise or non-exercise of any power or discretion,
unless such loss is attributable to their or his own nejligence, breach of duty or
trust, fraud or dishonesty or (in the case of the Scheme Managers) to the
negligence, breach of duty or trust, fraud or dishonesty of any delegate appointed

by them under Clause 21.1.3,

Indemnities and Validation

The Company shall indemmnify the Joint Administrators, the Scheme Managers
and any Scheme Adjudicator against any liability by way of legal and other
advisers’ costs incurred by them in defending any proceedings in relation to the
preparation, negotiation and implementation of the Scheme, whether civil or
¢riminal, in which judgment is given in their favour, or which is discontinued
before judgment is given, or in which they are acquitted, or in connection with
any application in which relicf is granted to them by the Court from liability for
negligence, default, breach of duty or breach of trust.
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28.2

9,

23.1

Nowwithstanding a subsequent discovery that there was some defect in the
procedure for the appointment of the Scheme Managers or either of them all acts
done by the Scheme Managers shall be valid as if every such procedure had been
correctly adhered to and such Scheme Managers had been duly appointed,
provided that, in the case of any meeting in respect of which such a defect is
discovered, that meeting was quorate,

Scheme Creditors to Co-operate

The Scheme Creditors shall co-operate with and render such assistance to the
Scheme Managers as they may reasonably require including, but not Limited to,
the provision of information and documents in connection with their Non-JLU
Claims and the operatiorrof the Scheme, and shall provide such assistance ag the
Scheme Managers may reasonably require in connection with the recovery of any
Property or the enforcement of obligations owed to the Company.

Other Provisions

30,

30.1

30.2

30.3

304

Dispatch of Notices and Other Written Communications and Documents

All notices and other written communications and documents required to be sent
pursuant to the provisions of the Scheme shall be sent by Post, unless otherwise

specifically provided in the Scheme.

Notices and other written communications and documents to be sent to the
Scheme Managers and/or the Company shall be sent to Plumtres Court, London
EC4A 4HT, United Kingdom, or such other address as may be notified to
Scheme Creditors from time to time, and clearly marked for the attention of the
Scheme Managers of English & American Group plc or for the attention of the
Scheme Managers of English & American Insurance Holdings pic, as applicable.

Where the Scheme provides for notices or other written communications or
documents to be sent to the Scheme Managers by facsimile, the appropriate
facsimile number shall be +44 (6)207 212 6316 or such other facsimile number as
may be notified to Schéme Creditors from time to time and such forms or notices
shall be clearly marked for the attention of the Scheme Managers of English &
American Group plc or for the attention of the Scheme Managers of English &

American Insurance Holdings plc, as applicable.

Notices and other written communications and documents to be sent to Scheme
Creditors may be sent to such address as they notify to the Scheme Managers
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30.5

30.6

1.

31

1.2

- 313

foltowing the Effective Date and, failing such notification, to such address as may
be shown in the Company's records or any other address, being the last known
address of the Scheme Creditor, which the Scheme Managers may reasonably

" believe is appropriate,

Notices and any other written communications or documents sent by Post to
Scheme Creditors pursuant to the Scheme shall be deemed, in the absence of

evidence to the contrary, to have been received by the relevant Scheme Creditor

on the second Working Day after dispatch, where the Scheme Creditor’s address
is in the United Kingdom, and on the seventh Working Day after dispatch in all
other cases, and references to the receipt by a Scheme Creditor of any such notice,
commumication or document ghall be construed accordingly. References to 2
Scheme Creditor’s address in this Clause 30.5 are to that Scheme Creditor's
address as established in accordance with Clause 30.4, and references to Working
Days are to a Working Day 4n the country in which such address is located.
Notice periods laid down by the Scheme are to be calculated by reference to clear
days from the date on which the notice concerned was sent by Post.

A sworn staterpent by the Scheme Managers or 2 member of their staff that an
envelope containing a notice was sent by Post shall be conclusive evidence that

the notice was given,

Extension and Calculation of Deadlines

\
All or any of the deadlines laid down by the Scheme fqr the taking of any step by
the Scheme Managers, or by any Scheme Creditor, or by the Scheme Adjudicator
with the exception of the Final.Claims Submission Date may be extended for

such period or periods as may be determined by the Scheme Managers in their

" absolute discretion, whether in relation to one or more Non-ILU Claims only, or

inrelation to all Non-ILU Claims.

Deadlines laid down by the Scheme shall be calculated by reference to elapsed
days and not Working Days, but in the event that such a deadline expireson 2
day which is not a Working Day, such deadline shall be deemed not to expire

until close of business on the Working Day next following.

References in the Scheme to a time shall be to that time in England.
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32

J2.1

Governing Law

The Scheme shall be governed by, and construed in accordance with, English law
and the Scheme Creditors hereby agree that the Court shall (save as provided in
Clause 21.1.4) have exclusive jurisdiction to hear and determine any dispute or
proceedings arising out of the Explanatory Statement, or the Scheme, or the
operation of the Scheme, and the Scheme Creditors hereby submit to the
exclusive jurisdiction of the Court for such purposes.
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PART 11

SCHEMES OF ARRANGEMENT

APPEINDIX 1}

LY TRUST DEED

pareg 2AT by 2003

ANTHONY JAMES McMAMOH AND THOMAS ALEXANDER RIOOBLL,
AND
THE INSTITUTE OF LONDOM UNDERWRITERS
()

DEED OF DECLARATION OF TRUST
: ofsummulvnbhfmm-&nng&kmrhan Gmup\Ph:
: and English & American Insurarce Hoidingg PLC
o under guarantsea of suma payabla under poiicies issdad
e by the ILU on behalf of Engilsh & American insurance
Company Limited on or after 1 September 1983

-

o ——— s 2 o r——

Lovefla
Allgntic Housa
Holbom Viaduct
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THIS DEED OF DECLARATION OF TRUST mada the 2™ day of MZ’ 2003 by
ANTHONY JAMES McMAHON and THOMAS ALEXANDER RIDDELL of KPMG, 8 Sallsbury
Squana, London ECAY 888 (the "Trustess™) and THE INSTITUTE OF LONDON
UNDERWRITERS (the "ILU") of 48 Leadenhail Street Landon EC3A 2BE WITNESSES as

follows:
PART 1 - PRELIMINARY

1.1 Definitions

1.1.1  In this Deed, uniass the context olherwiza requires or otherwise expressly provides, the
following expressions shelj baar the meanings sat opposita them:

a creditor of EAIC (or his suecessor in tide} who has (or
potantially has} a valid and enforceabie claim propetly dua
and payabis by EAIC under a policy signed and issued by
tha ILU on EAIC's bahalf (or on behalf of EAIC and other
membary of the ILU) on or after 1 September 1983;

"Beneflciary™

"Dalegate™ . any parson o whom the Trustess may deiegats any of
their functions and powers under clausa 3.3.20v):

English & American Group Pic {in administration} (farmerty

-m’
_"'Engush&AmericanGmupUmitad,Londan&Gbucester
Limitad and Dettaipha Limited);
“EAIC" Engiish & Amedcan Irsurance Company  Limited

 (incomporated in England under the Companies Acts 1908
to 1947 with registared number 240658};

"EAIC Schema” the scheme of amangement of EAIC and s Scheme
Creditors {ay therein defined) dated 28 Octobar 1984 a3
amended by an Amanding Schema of Arrangement dutad

- 1 Juna 2000 and eny subssquant amendmant;

"EAIH" English & American insurance hiddlngs PLC {in
administration) (formarty Engﬂalil & Amarican Insurance
Group pic); g

a partner in the same fim as a Trustas, or any individual
employed, whsther under a contract of servica or a
contract for sarvices, by that fim or by any company
owned by that firm, who i3 amployed by tha Trustees in
accordancs with clause 3.3.2(1) In connection with the
conduct of their functions and powers under this Dead;

"Establizhad Liabifity” 8 Relevant Liabilty of EAIC which has became an
Established Schema Liability in accordance with the terma
ofmeEAlCS&ame.!moﬂnganymymaﬂb made {or
treated as having been mads) pursuant to the EAIC

Scheme in respact thereof;

“Guzrantzaa” two guarantess both dsted S June 1987 Issued lo tha iy
by EAG and EAH respactively {as axtended by an
Addardum dated 4 January 1988%

"Employes”
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14.2

1.2
121

1.22

123

124

1.3

e2a

~“Guarantors” EAG and EAIH:

"Raievant Liabiity™ . aliability of EAIC to 2 Banaficiary,

*Trust Fund”® all and any surng recsived by the Trustees in regpact of the
Guarantees and tha property from tme to time
representing the sama,

“Trustaes”™ the Trustees signatores herato or other the bustee or

trustees for the time being under or by virtua of thia Deed.

Part anc clause headings and the Index 1o this Dead are insered for convenience of
refarence only and shail be ignored in the intarpretation of this Deed.

in this Desd, uriess the context otherwise raquires oF otherwisa expressly provides:

(a) references to causes and Parts are io be consirued aa refersnces 1o the clauses
and tha Parts respactively of this Daed;

() words mporting the plural shalt inclsde the singular and vice versa and worda
imposting one gender shail indudas all genders;

) references [ a persoa shall be construed as Including references 1o an individusl,
firm, parinership, company, carporation, unincorporated body of parsons ar amy
state agency; and

(d) references io any enectment shall ba deamed to include refarences to such
enactmaint as re-enpcted, anwended or extended.

Recitals

Under the Guaranteas tha Guarantors ara sevarally liable to pay all sumna property dua
and payable by EAIC under polices signed and issued by the 1L on behalf of EAIC {or
EAIC and other membars of tha ILU) on and after 4 September 1983 on defauit by EAIG
in respect thereat and the LU declared that it held the bensfit of such obilgation on trust
for such persons, firms or companles as wer entitled to such sums.

1
EAIC ia in defauit and [s likely to remain In defauit In making payment of such sums,
having entered into tha EAIC Schame. \

Hoth the Guarantors are ingolvant and subject to administration orders under Section 8 of
the inscivency Act 1988 but they ara propesing a schems of arrangement to thelr
reapective creditors pursuant to section 425 of the Companias Act 1985, undar which, if
appmmdsndsamﬂmedbymcmurtmmm axpact to receive certain paymenis
on account of the Guarantors’ abifities urder the Guarantses which the Trusteas shail
hold upon, with and subject to the trusts powars and provisions of this Deed.

ThlsDeadshaﬂhavenoeﬁactUnlessmepmpoud schema of arangament rsferred to In
dause1.2.3takeneffadwimlnsbumnﬂxsdtfmdatehemoforbysud:laterdateashe

parties hersto may agree.

Purpose of this Deed

The purposs of this Dead s io. provide a machanism for the distibution o Benaficlartes,
once their respectiva entilemants are ascartained, of sums payable by the Guarantors

uncer tha Guarantess.
Lovats
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PART 2 - PAYMENTS TO BENEFICLARIES

21

22

- Trust

“The Trustees shall hold and apply the capital and Incomea of tha Trust Fund for the benafit
of Beneficlaries upen and with and subject to the trusts powers and provisions of this

Dead,

Time of Paymeont

Subject fo clause 2.5, paymants shall ba made to Beneficiaries only after the Trustees are
satisfied that all Relevant Liabilites have become Established Liabllities {or the equivalant
in the event of the winding up of EAIC) or cessed fo be Relavant Liabifittes, whereupon
tha Trust Fund shall, after payment of or allowance for all costs, charges, axpenses and

disbursemants, be distributed amangst the Beneficiaries pari passu.

23

2.4
2.4.14

242

243

Currency of paymant

AnyamountDayablabaamaﬂchwundsrﬂmoeodshanhewdhmesamamncy
a:&mymmmtpayablemﬁ:ataamﬂdary-pummmmaﬁmcsmmhrsapedof

the relevant Established Liabibty,

Mathod of payment

Payments to a Benafictary under this Desd may be mads, In'the absulute discrstion of the
Tristess:

{a} by cheque In favour of the Bemeficlary concamed o as such Benaiiciary may

diract and sent through the post at the risk of such Beneficlary to the last known
address of such Beneficiary or to such other address as such Banaficlary may

from time to time notify to tha Trusteas:

(b) by telegraphic transfer to such bank account as the Baneficlary concarmed may
fmmtlmeiqﬁmenoﬂfytoﬂm]’rum;or

(c) in such othar manner as the Trusteaa may from tima o tima detarmming.

The cost of using any such paymant mathod in @ particular case shall be an expenss of
the Beneficlary concemad. The Trustoes may treat as notification 1o them as such any
netification received by them: in their capacity as Scheme Administrators under the EAIC

Schame (or by their predecessors as such).

Paymant under this Deed shall ba deemad to have besen made on the day that tha
cheque s posted or tetegraphic fransfer Instruction given 1o the relevant bark (23 the
casa may ba). Payment of any such cheque by tha banker on whom # 19 drawn shall be
satisfaction of the menles in respect of which it was drawn; and receipt of the amount of
such telsgraphic tranafer into such sccount shall ba satisfaction of the moniss In reapact

of which it was pald.
Without prejudice to clause 2.4.2, payment by the Trustees:

(a) io a Beneficiary; or
(b} where two or mors parsons comprise & Bemeficiary, to any ona such parson; or

(¢} ‘o anyperson acting on behalf of a Beneficiary;
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shall for all purposes constitute a valid discharge of tha Trustees to tha extant of such
payment.

Commutations, setiiemerts and other agrasmants

if the Trusiees consider that to do so would be in the best intarests of Benefiziaries
(excluding the Beneficiary with whom such contractual arangements sra mada), the
Trustaes may enter into contractual arangemants with a Benaficiary undar which aif or
part of the rights of that Benefictary undar this Deed are satisfled in full in consideration of

a payment rmads by tha Trustees. .

FART 3 - THE TRUSTEES

3.1
34.1

312
3.1.3

3.2

33
3.34

332

Qualificatien, appointment and resignation

A Trustee shall be an individual qualified to act as én insoivency practitioner within the
mesning of Section 320 of the Insaivency Act 1988. The Inilial Trustaes shall be Anthony
James McMahen and Thomas Alexandar Riddeit of KPMG.

A Trustes may resign his appointment at any tirmé by giving not jasa than ske months’
noliceinwﬁﬁngmmlLUandshal!csmtohddofﬁmHheceasasmhoucfﬂcaasa

Scharma Administrator under the EAIC Scheme.

Tha statutory powers of appointing naw and additional trustees shall apply hansio and ba
vestad in the ILU provided that only persons who are Schemea Administrators under the
EAIC Scherne may ba 30 appointed unkass no such parsons exist.

Power to act jointty or savarally

\Whara more than one parsoh has been appainted as a Trustes, ina funcligns and powers

of the Trustess under this Deed may be performad and exarcised [ointly or severally and
any act requirad o be done by tha Trustaas purauant to this Dead may be done by afl or

any one of more of them.

Functions and powers

The Trusteea shall have power o Invest al or any part of the Trust Fund In such manner
as they consider prudent from time to time, with full powef\ﬁ'omlimstaﬁmmvaryor
transposaanyauchinmnnan!smoﬂmmofurynamm.agimaymanabsalute
heneficlal awner, without any cbligation to diversify the investment of tha Trust Fund.

The Trustess sheil

(s}  manage the Trust Fund for the banefit of the Beneficlariss In accordance with this
Oesd; and
{8}  supervige and ensura the carrying out of tha provisions of this Dead;

and for thesa purposes shall, without prejudice to tha generality of the foregeing, ba
entitted: - -

)] {o be remunetated as from ima to ima approved by the ILU (such approval not ta
be unreasonabiy withheld) for the camying out of such functions and powers and
10 be relmbursed for al expenses properdy Incurred by them in connection
therawith;
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34
3.4.1

34.2

34.3

344
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{in) to employ and remunerate scoountants; actusres, lawyers and ather professianal
advisers or agents In connection with the conduce of their functions and powers

under this Deed;

M bonmard&makempaymentwhbhkmoassaryorlnddmtaﬂo the
performance of their functions and to give a valki discharge for amounts racaived
on their behaif

(v} todelegate to any person {being a partnerin the same finm as & Trustes) qualified
to act as an insoivency 83 mentloned i clausa 3.1.1 and approved for

praciitioner
the time being by the ILU for the purposes of this clause, all or any of the
functions, powers, righte, auumﬁueaanddlsmﬂonsmupm the Truste

MMaTrusmasshaJlbapwmmallyresponsibfoforanyadaromissimdany
sudlda!agatshmesmoxtantaslfmeyhadwlyaumoﬂudit:

V) tuthewdsntﬂmtﬂ‘mCuurthasjumdcﬁon,bapp!yhﬂmceunfordimdiam-m
mlaﬁontoanyparﬂmhrmaﬁsraﬂsmgmmmmdmadnmhhﬂmdm

frusts hereof:

)] 1to doallomarmfngsrnddenmimmexofdsaofma functions and powers
refered to in this clause 3.3.2.

In camrying qut thalr functions and exercising their powers under this Deed, the Trustoes-

shall consult with, and take account of the views axpressad by, the ILU on any matter
matanial to this Deed.

Responaibllity and indemnity

63

ih carrying our their functians and exercising thelr powars under this Daed, the Trustees

shallactborraﬂdaar)dmmduacamanddmgmcshmehmrasmofﬂqneﬁdartasasa
whole and shauusemekpcwmundarmhneedfurmawmuofmﬂngmmh
Deed [e operated In accordance with its terma,

NoBeneﬂdaryshailbeenuvsdwdlasengamavandﬁyofanyactdamaramm!obe
donamgoodfalmandwmtduucambymaTmst-eslnaécordama-wim.amm
implementhspmvlsbnsuf.mhbeed.ormemdsebyﬂm‘rmsfseslngoodfa%and
wimduemraofanypmverconfmaduponmmformepﬂrpo i
exercised in accondance with, and to implement the provisiona of, this Deed; and the
Trust‘aaasha!lnotbeﬂabbforanylmsmhaaumhbsa!saﬂﬂbutablabmﬂrm
negligenca, dafault, breach of duty, breach of trust, fraud or dishonesty {or to that of any

Employae or Delegate}. P

exercised In accondanca with, and to implemant the provisions of, this Deed; and no
Employee shall be fabla for any foss unfess such loss is aitributable to his own
negligenca, defauit, breach of duly, breach of trust, freud or dishonasty,

Lovetis
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axarcised in accordance with, and to implement the grovisions of, this Deed; and no
Delegate shall be [able for any loss uniless such loss is attributable fo his own negligence,
default, breach of duty, breach of trust, fraud or dishonesty (or to that of any Employee}.

145 Each Trustes (In his capscity as such) {and each Employee and Delegate) shall be
entitied to an indemnity out of the Trust Fund agalnst:

(@ all actions, claims, procesdings and deémands brought or made against such
¥ Trustesa (or Employee or Delegate} in raspect of any act done or omitted to be
: : dmbynud\Tmm(aEmpiwuorDehgato)lngoodmmwnmmﬂagﬂgem,
g _ default, breach of duty, breach of bust, fraud or dishoniesty In the course of
implementing the provisions of this Deed in accordance with its terma; and

{b) all expenses and liabilities properly Incurred by such Trustee (or Employes or
Delegata) in camyirg out his furctions and powers {or tha functions for which such
Employea is empioyed by the Trusteez or any Delegats) In the courss of
implementing tha provisions of this Dsed in accorclanca with its tarma.

348 Wihout prejudice to the generafity of clausa 3.4.5, each such person oa is axpressed to b
baenﬂﬂedtoanindmnﬂyfnac::ordancdwimmaldauseanchapacityinwhichhe!s
nﬂuedbsudaanindarmﬁmshzﬂbomﬂﬂadloanindmmﬂyoutofmsTmstFund
against any flabifty Incured by him In defending any pracesdings, whether civil or
mmlnﬂ.mmdwmgﬁgenm.dahummaduty.bram!tofu'uﬂ.ﬁaudor
dishonmyinwmdlpﬁgmmmgivenlnhufamwmwhbhhe!aacquﬂtud.

3.4.7 The Trustess nmay:

{a)  purchase and maintain for any such persen as s referred to In clause 3.4.5
insurance against any liability i respect of which the Trustees would be cbliged o
indemnify that psrson in accardanca with clauses 3.4.5 and 3.4.6; and )

(b} pay costs incumed by any such person a3 {3 referrsd: o In clause 34.8 in
defending praceedings of the nature describad Jn clause 3.4.8 pravidad that the.
Trustees shall ba abliged o reimburse the Trust Fund (with intarest) In respact of
any sum which would not, in tha event, hava been payable by the Trustees undar

clausa 34.8. N

A

PART 4 - GENERAL FROVISIONS \ )

i

!:l
.

4.1 Costs

As soon as pracicabla thera shall ba pahdinfuubythoTrua’taesmnofmaTanund'an'
costs, charges, expenses and disbursements reasonably incurred by, and the reasonabla
remuneration of, the iU and the Trustess {notwithstanding that they had not at the time
been appointsd as such) or their firm in connection with the preparation and
implemantation and carrying out of the provisions of thia Deed and the proposad scheme
of arrangement referred o in ciaise 1.2.3 and alf daaiings of the 1LU with the Guarantors
and their administrators relating to the Guarantees (whether before ar after the date

hereaf).
42 Governing law and Jurisdiction

This Deed shail ba govemed by, and construed In accordance with, English law and the
High Court of Justics in England shail have exclusive jurisdiction to hear and determine
any sult, setion of proceeding and to sattia any disputa which may ariza out of any

Lavalis

38 4




-7~

provision of this Dead, or out of any acion taken or omitted to be taken under this Dead
or in connaction with the adminls&aﬂm ol the trusis heradf.

IN WITNESS whereof this Deed has been axscuted by the partles as & deed and wiff take effect
on tha data shown on the first page.

Exscuted as 3 Dasd by
THE INSTITUTE OF LONDON
UNDERWRITERS

|
|

N et e

CusTiAnd  TnbhEntden

S ozcata,
Lottt | HoLRode VIARMCT ECia, 727

[ SR 39
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PART I
SCHEMES OF ARRANGEMENT

. APPENDIX 2

NON-ILU CLAIM FORMS

o o

41



ENGLISH & AMERICAN GROUP PLC {*COMPANY™)

NON-ILU CLAIM FORM

Please note that the terma defined in the Scheme of Arrangement have the same mesning when used in this
form.

Please check and, if applicable, complete or amend this Non-ILU Claim Form in accordance with the
instructions overleaf,

The deadline for submitting signed Noa-ILU Claim Forms is 23:59 (Loudon time) on the Final Claimg 0
Submission Date (being the 28th day after the Effective Date). Returned Noa-[LU Claim Ferms must be :
signed and must reach the Scheme Managers on oy before this date. Failure to do so means that the
Non-ILU Creditor concerned will not gualify for a dividend under the Scheme, Forms must be returned
by Post or by facsimile to the Scheme Managers at PricewaterbonseCoopers LLP, Plumtree Conrt,
" London EC4A 4HT, fax number +44 (0)20 7212 6316. .

A | Name of Schema Creditort

B | Address of Scheme Creditor!®

C | To the best of my knowledge and belief the information
on this Non-{LU Claim Form and any supporting
schedules, as amended or atherwise, is correct,

Signature of Scheme Creditor or person authorised to act
on their behall

Name in BLOCK CAPITALS

e D | Total amount of claim for voting purposes, including any
Value Added Tax and cutstanding interest. A

i
E | If the total amount shown above includes outstanding r ’
interest, please state amount®™ ;

F | Details of any documents by reference to which the dei;t
can be substantiated {please attach copies of invoices).”

G | Particulars of how and when the debt incusred

H | Specify the total dug from you to the Cdmpany

NUMBERING IN THE ABOVE TABLE RELATES TO NUMBERED POINTS IN THE
INSTRUCTTIONS FOR COMPLETION OF THE CLAIM FORM OVERLEAF
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ENGLISH & AMERICAN GROUP PLC (“COMPANY™)
NON-ILU CLAIM FORM

- INSTRUCTIONS FOR COMPLETION

GENERAL NOTES

Where available, this form containg information in relation to your claims against the Company
according to the Company’s records. IT IS MOST IMPORTANT that you carefully check each and
svery itein. If you agree with the contents, please sign and retuzn the form, unamended, to the Compaay.
If the details ars inaccurate, please amend and siga this form befors returning it enclosing any relevant
documents supporting the amendments. Any amendment must be initialled by the person signing the

form.

A continuation sheet is included with this form to allow you to provide details of any claims which your
records indicate you have against the Company but which the Joint Administrators hava not included in
this form. If you have 2 number of claims in different currencies you should complete a separate
continuation sheet for each cuwrrency. Please photocopy the continuation shest as necessary, and provide

supporting documents for claims entered in it,

Blank Non-ILU Claim Forms musi be completed and returned in accordance with the instructions set out
below. If you have a number of claims in different currencies, you should photocopy the form a3 necessary
and complete a separate form for ¢ach currency. You should provide supporting documents for your

claima.

Non-ILU Claim Forms must ba signed and returned by Post or by facsimile to the Schems Managers at
PricewaterkouseCoopers LLP, Plumires Court, London EC4A 4HT, fax number +44 (0)207 212 6316 and
must arrive by 23:59 on the Final Claims Submission Date, failing which the Non-TLU Creditor concerned

will not be eatitled to receive a dividend in the Schema.

INSTRUCTIONS \

(1) If not already included, enter the name and address of the Scheme Credithr in block capitals. If you
are the duly authorised agent and/or attorney of the Scheme Craditor you should provide evidencs
(which must be satisfactory to the Scheme Managers) of your authority to sign the voting form on
that Scheme Creditor’s behalf. If you act for a number of Scheme Creditors, and have received blank
forms, you should complete a separate form for each Scheme Creditor {photocopying the blank
forms a3 necessary). Please note that each Scheme Creditor which is a company within a group of
companies must complete a separate voting form, as a group submission is not permissible.

(2) Where a claim figure has been included by the Joint Administrators, you should check it and, if you
disagree with the valuation, amend it. I no claim information has been included, you should ingert
your own estimate of your claim. You must provide supporting information for any amendments
made or new claims included in the form.

(3) Non-ILU Creditors will be entitied to receive amounts in respect of interest where a written demand
for payment was made before the Petition Date and natice given that interest would be charged from
the date of the demand to the date of payment. Interest will be caicutated for the period from the date
of demand to the Effective Date in respect of the Established Claim at a rate of 4% per annum or the

rate specified in the demand for payment. No other interest will be payable.

43




T2

[}

ENGLISH & AMERICAN GROUP PLC (“CONMPANY™)
NON-ILU CLAIM FORM

CONTINUATION SHEET

Plesse note that the terms defined in the Scheme of Arrangement have the same meaning whep used in this
form.

Pleasa use photocopizd sheets as reguired.

.

A | Name of Scheme Creditor™

8 | Address of Scheme Creditor(

¢ | To the best of my knowledge and belief the information
[ on this Non-ILU Claim Form and any supporting
schedules, a4 amended or otherwise, is correct,

Signature of Scheme Creditor or persozn authorised to
act on their behalf )

Name in BLOCK CAPITALS

D | Total amount of claim for voting purposes, including
any Vahe Added Tax and outstaading interest.®

E | If ths total amount shown above includes outstanding
interest, please state amount'™ :

F | Details of any documents by reference to which the debt _ O
can be substantiated (please attach copies of inveices). y

G | Particulars of how and when the debt incurred \, g

H | Specify the total dus from you to the Company

PLEASE REFER TO THE INSTRUCTIONS ON THE BACK
OF THE NON-ILU CLAIM FORM

NUMBERING IN THE TABLE ABOVE RELATES TO NUMBERED POINTS
IN THOSE INSTRUCTIONS
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ENGLISH & AMERICAN INSURANCE HOLDINGS PLC (“COMPANY™)

NON-TLU CLAIM FORM

Please note thgt the terms defined ia the Schema of Arrangement have the same meaning when used fn this
form.

Please check and, if applicable, complete or amend this Nop-ILU Claim Form in accordancs with the
instructions overleaf,

The deadline for submitting signed Non-ILU Claim Forms is 23:59 (London time) on the Final Claims
Submission Date (heing the 25th day after the Effective Dats). Retarned Non-ILU Claim Forms must be
signed and must reach the Scheme Managers on or before this date. Failure to do so means that the
Nou-ILU Creditor concerned will ot quslify for 2 dividend mnder the Scheme. Forms must be retarned
by Post or by facsimile ¢o the Scheme Managers at PricewaterbomseCoopers LLP, Plumtree Court,
London EC4A 4HT, fax namber +44 (0)207 212 6316,

A | Name of Scheme Creditort?

B | Address of Scheme Creditorf!

C | To the best of my knowledge and belief the information
oa this Non-ILY Clgim Form and any supporting
schedules, ag amended or otherwise, is carrect. -

Signature of Scheme Creditor or person authorised to act
on their behalf

Name in BLOCK CAPITALS

D | Total amount of claim for voting purposes, including any
Value Added Tax and outstanding interest @ \

0 E | Ifthe total amount shown above includes outstanding
interest, please state amount’

F | Details of any documnents by reference to which the debt
can be substantiated (please attach copies of invoices). -

G | Particulars of how and when the debt incurred

H | Specify the total dve from you to the Company

NUMBERING BN THE ABOVE TABLE RELATES TO NUMBERED POINTS IN THE
INSTRUCTIONS FOR COMPLETION OF THE CLAIM FORM OVERLEAF
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ENGLISH & AMERICAN INSURANCE HOLDINGS PLC (“COMPANY”)
NON-ILU CLAIM FORM .
. INSTRUCTIONS FOR COMPLETION
GENERAL NOTES

Where available, this form contains information in relation to your claims against the Company
i according to the Company’s records. IT IS MOST IMPORTANT that you carefully checi each and
%{j@% ’ every item. [f you agres with the contents, please sign and return the form, unamended, to the Company.
o iF the details are inaccurate, please amend and sign this form before returning it enclosing any relevant
documents supporting the amendments. Any amendment must be Initialied by the person signing the

form,

A continuation sheet is inchuded with this form to allow you to provide details of any claims which your 0
records indicate you have against the Company but which the Joint Administrators have nat included in '
this form. If you have 2 number of claims in different currencies you should complete z separate
continuation sheet for each currency. Please photocopy the continuation sheet as necessary, and provide

supporting documents for claims entered in it.

Blank Nou—fLU Claim Forms must be completed and returned in accordance with the instructions set out
below. If you have a number of claima in different currencies, you shouid photocopy the form as necassary
and complete a separate form for each currency. You should provide supporting documents for your
claims,

Non-ILU Claim Forms must be signed snd returned by Post or by facsimile to the Scherse Managers at
PricewaterhouseCoopers LLP, Plumtree Court, London ECAA 4HT, fax number +44 (0)207 212 6316 and
mest arrive by 23:59 os the Final Claims Submission Date, failing whickh the Non-ILU Creditor concerned
will not be entitled to receive a dividend in the Scheme.

. INSTRUCTIONS
5
(13 If pot already included, enter the name and address of the Scheme Creditor in biock capitals. If you o

are the duly authorised agent and/or attorney of the Schema Creditot you should provide svidence
{which must be satisfactory to the Scheme Managers) of your authority to sign the voting form on
that Scheme Creditor’s behalf. If you act for a number of Scheme Creditors, and have received blank
forms, you should compiets a geparate form lor each Scheme Creditor (photocopying the blank
forms as necessary). Please note that each Scheme Creditor which is a company within 2 group of
companict must compiete a separate voting form, as a group submission is not permissible.

(Z) Where a claim figure has been inchwdedisy the Joint Administrators, you should cheek it and, if you
disagree with the valuation, amend it. If no claim informatien has been included, you should insert
your own estimate of your claim, You must provide supporting information for any amendments
made or new claims included in the form.

(3) Non-ILU Creditors will be entitled to receive amounts in respect of interest where a written demsand
for payment was made befors the Petition Date and notice given that interest would be charged from
the date of the demand to the date of payment, Interest will be calcutated for the period from the date
of demand to the Effective Date in respect of the Established Claim at a rate of 4% per annum or the

rate specified in the demand for payment. No other interest will be payable.
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ENGLISH & AMERICAN INSURANCE HOLDINGS PLC (“COMPANY™)
NON-ILU CLAIM FORM

. CONTINUATION SHEET

Plense note that the terms defined in the Scheme of Arrangement have the same meaning when used n this
form.

Please use phovtocopied sheets as required,

| A | Name of Scheme Creditor?

B | Address of Scheme CreditortV

' P C | Tothe best of my knowledge and belief the information
on this Non-ILU Claim Form and sny supporting
scheduies, as amended or otherwise, is correct,

Signature of Schemne Creditor or person authorised to
act on their behalf )

Name in BLOCK CAPITALS

D | Total amount of claim for voting purpases, including
any Value Added Tax and outstanding interest.®

E | I the total amount shown above inéluda outstanding
interest, pleass state amount™®

F | Details of any documents by reference to which the debt
can be substantiated (please attach copies of invoices).

G | Particulars of how and when the debt incurred \

H | Specify the total due from you to the Company

PLEASE REFER TO THE INSTRUCTIONS ON THE BACK OF
THE NON-LLU CLAIM FORM

NUMBERING IN THE TABLE ABOYVE RELATES TO NUMBERED POINTS
IN THOSE INSTRUCTIONS




"IN THE HIGH COURT OF JUSTICE (IN ENGLAND AND WALES)
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PART I

NOTICE OF SCHEME MEETINGS

CHANCERY DIVISION No 3506 of 2003
COMPANIES COURT No 3507 of 2003
REGISTRAR DERRET

[N THE MATTER OF ENGLISH & AMERICAN GROUP PLC

and
N THE MATTER OF ENGLISH & AMERICAN INSURANCE HOLDINGS PLC

and

IN THE MATTER OF THE COMPANIES ACT 1985

NOTICE IS HEREBY GIVEN that, by an order dated 3 June 2003 made in the above
matter the Court has directed that meetings (“Scheme Meetings”) of ILU Creditors and
Non-ILU Creditors (as defined in the schemes of arrangement referred to below)
(together “Scheme Creditors”) of the above named companies (the “Companies’) be
held on (8 July 2003 at the offices of DLA, 3 Noble Street, London EC2V 7EE

commencing at 10.00 am.

The purpose of the Scheme Meetings will be to consider and, if thought fit, to approve
(with or without modification) in the case of each of the Companies a scheme of
arrangement proposed to be made between that company\ and its Scheme Creditors
pursuant to section 425 of the Companies Act 1985 (the “Sche}nes").

Scheme Creditors may vote in person at the Scheme Meetings of may appoint another
person, whether a Scheme Creditor or not, as their proxy holder to attend and vote in
their place. A form of proxy and voting form for use at the Scheme Meztings are enclosed

herewith.

Scheme Creditors are tequested to lodge the appropriate form of proxy and
accompanying voting form at PricewaterhouseCoopers LLP, Plumtree Court, London
EC4A 4HT, United Kingdom, marked for the attention of Baljit Goraya, by 4.00 pm
{London time) on 17 July 2003. Forms of proxy and voting forms may also be handed in

-at the registration desk prior to commencement of the Scheme Mectings. A faxed copy of

the form of proxy and voting form wilt be accepted if legible but Scheme Creditors are
requested to send the originals, to be received by the Company at the above address by
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4.00 pm (London time) on 17 July 2003, or to hand them in at the registration desk prior
to commencerment of the Scheme Meetings.

A copy of the proposed Schemes and a copy of the statement required to be provided to
creditors pursuant to section 426 of the Companies Act 1985 are incorporated in the

document of which this notice forms a part. Copies of these documents, as well as blank

forms of proxy and voting forms, may be obtained by attending at or on written
application to Baljit Goraya of PricewaterhouseCoopers LLP, Plumtree Court, London

EC4A 4HT before 4.00 pm London time on 17 July 2003,

The Court has appointed Paul Anthony Brereton Evans or, failing him, Dan Yoram
Schwarzmann both of PricewaterhouseCoopers LLP, to act as chairman of the Scheme
Meetings and has directed the chairman of the Scheme Meetings to report the result of

such meetings to the Court. -

If approved by the requisite majority of Scheme Creditors, the Schemes will be subject to
the subsequent approval of the Court.

Dated 5 June 2003
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No. 3507 of 2003
IN THE HIGH COURT OF JUSTICE
CHANCERY DIVISION

COMPANIES COURT

IN THE MATYER OF ENGLISH &
AMERICAN INSURANCE HOLDINGS PLC

AND

IN THE MATTER OF THE COMPANIES
ACT 1985

TO HER MAJESTY'S HIGH COURT OF
JUSTICE

DLA
3 Noble Street
London EC2V 7EE

Tel: 08700 111 111
Fax: 020 7796 6780

Ref: TF/LONDP/30783/240/2521069
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3506 of 2003

IN THE HIGH COURT OF JUSTICE
CHANCERY DIVISION

COMPANIES COURT

IN THE MATTER OF ENGLISH & AMERICAN
GROUP PLC

AND

IN THE MATTER OF THE COMPANIES ACT 1985

MINUTE OF ORDER .

DLA
3 Noble Street
London EC2V 7EE

Tel: 08700 111 111
Fax: 020 7796 6780

Ref: TE/LONDP/30783/240/2605345
Solicitors for the Applicant
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IN THE MATTER OF ENGLISH & AMERICAN GROUP PLC

INTHE MATTER OF THE COMPANIES ACT 1985

ORDER

UPON THE PEYITION of English & American Group Plc (“the Company") whose registered office is
sifunted at 35 St Thomas Street, London SE1 98N on 30 July 2003 presented to this Court

AND UPON HEARING Counsel for the Petitioner

AND UPON READING the documents recorded on the Court file as having been read

THE COURT DOTH HEREBY SANCTION the Scheme of Arrangement 28 set forth in the schedule o
the said Petition and the Schedule hereio

IT IS ORDERED THAT;

1. the Company do deliver an office copy of this Order to fhe Registrar of Companies;

2. there be liberty to apply.

DATED 30 July 2003

0y © um
mmqmn nRam
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TO:

DLA

3 Noble Street London EC2V 7EE

raft TF.30783.240
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IN THE HIGH COURT OF JUSTICE
CHANCERY DIVISION '
IN THE MATTER OF

ENGLISH & AMERICAN INSURANCE COMPANY LIMITED

and

IN THE MATTER OF THE COMPANIES ACT 1985

SCHEME OF ARRANGEMENT
é"‘im ¢ (pursuant to section 425 of the Companies Act 1985)
between

. ENGLISH & AMERICAN
INSURANCE COMPANY LIMITED *

and its
SCHEME CREDITORS

(as defined in the scheme of arrangement)

”

*  The general insurance business of Providence Capitol Life Assurance Company Limited (formerly Slater Walker Life
Assurance Company Limited, Slater Walker Insurance Company Limited and Arrow Life Assurance Company Limited} wax
transferred to English & American Insurance Company Limited in accordance with section 51 of the Insurance Companies

Act 1982,
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PART 1 -~ PRELIMINARY

1.1 Definitions -

1.1.1 In the Scheme, unless the context otherwise requires or otherwise expressly provides, the following
expressions shall bear the meanings set opposite them: '

«3 July 19806 October 1983 a creditor of the Company who has a valid and enforcezble claim
1LU Policyholder” properly due and payable by the Company under a policy signed
and issued by the Institute of London Underwriters on the
Company’s behalf with an inception date between 3 July 1980

and 6 October 1983 (both dates inclusive);

“ Admissible Interest” shal} have the meaning given to such expression in clause 2.7,
“Board” the board of directors of the Company from time to time;

“Capped Sterilng Equivalent™ shall have the meaning given to such expression in clause d.2.3;

“Cash Assets” the aggregate at any time of:

(a) any cash deposits (excluding any cash deposits subject to
any security or trust); and

(b)  those other assets of the Company at that time which are
invested in accordance with the provisiona of clause 2.13
(excluding any investments in subsidiaries or juvestments
made for the purposes of effecting the run-off of the
Company’s business);

i
#Co-Insurer” . any insurer or reinsurer (apart from the Company);
«Common Liability” any liability (including, but not limited td, any liability for

compensatory damage, consequential damage, contractual
- damage, extra-contractual damage and damage provided for
%j) under statute or other law) arising under or otherwise in
connection with a contract (whether of insurance, reinsuran
retrocession or otherwise) made between the Company, a5
Scheme Creditor and one or more Co-Insurers (whether by way
of 2 single multi-lateral contract or by way of a number of
contracts, on substantially identical terms, made variously
between the Company, the Scheme Creditor and one or more
Co-Insurers), such that the Company’s and the Co-Insurers’
rights and Hiabilities under the said contract relate to the same
layer of cover (where the contract in question is of insurance,
reinsurance or retrocession and where-the risk giving rise to the
liability is insured in layers) and arc substantially identical,
whether they are joint, several or differing in quantum;

“Compuntes Act” the Companies Act 1985 of England, Scotland and Wales;
“Company” English & American Insurance Company Limited (incorporated
in England under the Companies Acts 1908 to 1917 with
registered number 240656);
30
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“Court”
“Creditors Comumittes”

“Current Polley™

“Defanit Judgment”

“Dlelegate™

“Designated Representative”

“Efective Date”

“Employee"

“Established Scheme Liability”

“Explanatory Statement"”

“Finul Settlement”

the High Court of Justice in England,
the committee established pursuant to part 6;

1 policy of insurance issued by the Company in respect of which
the policy period has not expired on the Effective Date. For the
avoidance of doubt, any ‘extended discovery’ or ‘extended claims
reporting’ period shali not count as part of the policy period.

any order, judgment, decision aor award of a court or
other tribunal of competent jurisdiction which is obtained
or entered by virtue only of a Co-Insurer having omitted to take
a procedural step in relation to a Procesding brought by a
Scheme Creditor, including any such order, judgment, decision
or award which has been obtained by virtue of the Co-Insurer
having fafied:

(a) to acknowledge the commencement and/or service of
the process whereby the Scheme Creditor commenced
such Proceeding;

(b) to serve a defence, answer OF other response to the
Scheme Creditor's claim; or

(¢) to comply with any order or direction of the court
or tribunal which was interlocutory, procedural or
intermediate in nature, or with any procedural rules of the
court or tribunal;

any person to whom the Scheme Administrators may delegate
any of their functions and powers under clause 5.3.30;

shall have the meaning given to such expression in clause 6.1.4;

the dats on which a copy of the order sanctioning the
Scheme shall have been delivered to the registrar of companies
in England and Wales for registration in accordance with
clause 10.1.1; -

a partner in the same firm as a Scheme Administrator, or any
individual employed, whether under a contract of service or a
contract for services, by that firm or by any company owned by
that firm, who is employed by the Scheme Administrators in
accordance with clause 5.3.3(g) in connection with the conduct
of their functions and powers under the Scheme;

a liability of the Company which has become an Established
Scheme Liability in accordance with clause 2:6;

the statement dated 28 October 1994 (and the appendices
thereto) explaining the effect of the Scheme, in compliance with
section 426 of the Companies Act;

a binding agreement, evidenced in writing, which of itself
determines the obligations of a Co-Insurer ugder the contract in
question (either as to liability or as to quantum);
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“General Scheme Creditor™ a Scheme Creditor other than a Protected Policyholder or a
3 July 1980 — 6 October 1983 ILU Policyholder;

. “Insolvency Act” ' the Insolvency Act 1986 of England, Scotland and Wales;
“Interim Appointees” shall have the meaning given to such expression in clause 6.9.1;
“ligbility” any liability of a person, whether it is present, future, prospective

or contingent, whether or not its amount is fixed or liquidated,
whiether or not it involves the payment of money and whether it
arises at common law, in equity or by statute, in England or in
any other jurisdiction, or in any other manner whatsoever, but
such expression doesnot include any liability which is barred by
statute or otherwise unenforceable; and, for the avoidance of
doubt, a person who does not have a legal lLiability under a
contract or policy because such contract or policy is void or,
being voidable, has been duly avoided will not have a liability for

the purposes of the Scheme;
i ) “Nominated Representative” shall have the meaning given to such expression in clause 6.1.6;
@ “Non-Sterling Amonnt™ shall have the meaning given to such expression in clause 4.2.3;
! “Operative Date” ecial Resolution is passed in accordance E
“Payment Percentage” in relation to an Established Scheme Liability, the percentage of
such Established Scheme Liability which ia payable by the
: Company from time to time under the Scheme, a3 the same is
: from time to time set under clause 3.2;
“Peatition Date* 23 March 1993 being the date of presentation of the Winding up

Petition in relation to the Company;

“Policyholders Protection Act”  the Policyholders Protection Act 1975 of the United Kingdom as
amended and in force on the Record Date {but incorporating
also any amendment made after that date which has effect in
relation to a company which was a company in liquidation on or

before that date); T
“Policyholders Protection the Policyholders ProtcGtion' Board established by lh¢=
I _* Board” Policyholders Protection Act 2nd any statutory successor of it;
“Preferential Clajm” any claim against the Company which would have been

preferential under section 386 of the Insolvency Act if the
Company were being wound up and the Provisional Liquidation
Date were the relevant date for the purposes of section 387 of the
Insolvency Act; "

A

“Pre-Scheme Costs” all such costs, charges, expenses, disbursements and
remuneration as are referred to in clause 10.2.1;

“Proceeding® - Any action or other legal proceeding:
(a} including, for the avoidance of doubt, (i) arbifration
(insefar as the same is provided for under the terms of a

contract giving rise to a Schege Claim) and (ii) any
judicial action or proceeding: but
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“Protected Liability™

“Protected Percentape”

“Protected Polleyholder”

“Provisional Liquidation Date”

“Provisional Liquidaters”

“Record Date”
“Relevant Date"

“Review Date”

“Scheme™

“Scheme Administrators”

“Scheme Amount”

(b)  excluding (i) arbitration (insofar as not provided for under

the terms of a contract giving rise to a Scheme Claim) and

(ii) any other dispute resolution procedure which does not

involve submission to the courts; .
any Bstablished Scheme Liability in respect of which and to
the extent to which the Policyholders Protection Board would
owe a duty under sections 6 to 8 of the Policyholders Protection
Act if the Company were a “company in liquidation™ and the
Record Date were the “beginning of the liquidation”, in each
case within the meaning of the Policyholders Protection Act and
references in those sections to the amouni of any lability were
references to the amount as established in the case of an
Established Scheme Liability in accordance with the Scheme
(and, for the avoidance of doubt but without limitation, where
such a duty would be owed under that Act in respect of & liability
towards a “private policyholder” or under the terms of a
“United Kingdom policy”, as those expressions are respectively
defined in that Act, or a liability of some other description, only
an Bstshlished Scheme Liability which is also such a linbility
shall be capable of qualifying as & Protected Liability);

in relation to a Protected Liability, that percentage of such
Protected Liability which the Policyholders Protection Board
would have a duty to pay under sections 6 to 8 of the
Policyholders Protection Act;

in relation to a Protected Liability, any Scheme Creditor to
whom the Company owes that Protected Liability and who, in
addition, is cligible for protection under section 16(3) of the
Policyholders Protection Act;

19 March 1993, being the date of the appointment of the

Provisional Liquidators of the Company;

Anthony James McMahon and Roger Smith, in their capacity as
joint provisional liquidators of the Company;

28 October 1994, being the date-of the Scheme;

shall have the meaning given to such expression in clause 4.2.3;
the Effective Date and 31 December of each year (commencing
on 31 December 1995) or such other date as the Scheme
Administrators may from time to time, in consultation with the
Creditors Committee, in their absolute discretion decide;

this scheme of arrangement in its present form subject to any
modification, term or condition whick the Court may think fit to
apprave or impose in accordance with clause 10.3;

in the first instance, Anthony James McMahon and Roger Smith,

or such.other person as may be appointed as a Scheme
Administrator in accordance with the provisions of the Scheme;

shall have the meaning given to such expression in

clause 9.2(b)(i);
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“Scheme Claim”

“Scheme Conflicts
Adwministrator®

“Scheme Costs™

“Scheme Creditor”

nﬁn . e e S e

any claim against the Company (not being a Preferential Claim
and not being a claim in respect of Pre-Scheme Costs) in respect
of a Hability to which the Company is subject at the Record Date
of to which the Company may become subject after the
Record Dats by reason of an obligation incurred before that date
save that ift

(a)  Protected Policyholders as a separatc class do not vote
in favour of the Scheme in accordance with the
provisions of section 425 of the Compapies Act at
the relevant creditors’ meeting convened to consider the
Scheme (or any adjournment thereof), the expression
“Scheme Claim” shall exclude any liability of the
Company owed to Protected Policyholders; and/or

(6) 3 July 1980 — 6 October 1983 ILU Policyholders as a

separate class do not vote in favour of the Scheme in

accordance with the provisions of section 425 of the W7

Companies Act at the relevant creditors’ meeting
convened to consider the Scheme (or any adjournment
thereof), the expression “Scheme Claim™ shall exclude
any liability of the Company owed to 3 July 1980 ~
6 October 1983 TLU Policyholders but, for the avoidance
of doubt, shalt include any liability of the Company to
Marsh & McLennan Companics, Inc following payment
by the Institute of London Underwriters to a creditor
of the Company pursuant 1o the letter of credit
arrangements summarised in section 5.1 of the
Explanatory Statement;

Gareth Howard Hughes, or such other person as may be
appointed as a Scheme Conilicts Admuusu'ator in accordance
with the provisions of the Scheme;

all such costs, charges, expenses, disbursements and
remuneration as are referred to in clause 10.2.2;

a creditor of the Compafiy in respect of a Scheme Cla.nmo

(and such cxpression shall include any assignes or other
person entitled to claim in succession to or in substitution for any
such Scheme Credifor in respect of the same Scheme Claim),
save that ift

(a) Protected Policyholders as a separate class do not vote
in favour of the Scheme 'in accordance with the
provisions of section 425 of the Companies Act at
the relevant creditors’ meeting Sonvened to consider the
Scheme (or any adjournment thereof), the expression
“Scheme Creditor” shall exchude Protected Policyholders;
and/or

(by 3 July 1980 - 6 October 1983 ILU Policyholders as a
separate class do mot vote in favour of the Scheme in
accordance with the provisions, of section 425 of the
Companies Act at the reieva.nt creditors’ meeting
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“Special Meeting™

“Special Resolution™

“sterling™

“Substantive Judgment™

“Trust Deed”
“Trustee”

“US dollars”

“Winding up Petition”

convened to consider the Scheme (or any adjournment
thereof), the expression *‘Scheme Creditor” shall exclude
3 July 1980 - 6 October 1983 ILU Policyholders;

pounds sterling in the lawful currency of the United Kingdom
for the time being;

in relation to a Common Liahility, an order, judgment, decision
or award of 2 court or other tribunal of competent jurisdiction
which is:

" {a) final and conclusive in relation to the merits of a

Scheme Creditor's rights against a Co-Insurer under the
contract in question, in that the tribunai has established
certain facts as proved or as not in dispute, identified the
relevant principles of law applicable to such facts and
reached its decision by applying those principles to such
facts, such that the Co-Insurer’s obligations under the
contract in question (either as to lability or as to
quantum) have been determined;

(b) not subject to any pending appeal or to any right of
appeal; and

(¢  nota Default Judgment;

the deed to be executed by the Company, English & American
Group Ple (in adndnistration), English & American Insurance
Holdings PLC (in administration) and the Trustee and having
effect from the Effective Date;

The Law Debenture Trust Corporation p.lc. (incorporated in
England under the Companies Acts'1948 101981 with registered
number 1675231) or such other trustee for the time being under
or by virtue of the Trust Desd;

doflars in the lawful currency of the United States of America for
the time being; and

the petition to wind up the Company numbered 002717 of 1993
presented to the Court.on 23 March 1993,

35

65




i2

1.3
1.31

1.3.2
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134

1.3.5

Clauge and part headings and the index to the Scheme are inserted for canvenience of reference only
and shall b# ignored in the interpretation of the Scheme.

. In the Scheme, unless the context otherwise requires or otherwise expressly provided for:

(a) - references to clauses and parts are to be construed as references to the clauses and the parts
respectively of the Scheme;

{t)  references to (or to any specified proﬁsion of) the Scheme shall be construed as references to
the Scheme (or that provision) as in fores for the time being and as modified in accordance
with the terms of the Scheme;

(©) words importing the plural shal include the singular and vice versa and words importing
one gender shall include all genders;

(d) except in reiation to the definitions of “Protected Liability” and “Protected Policyholder”,
references to a person shall be construed as including references to an individual, firm,
partnership, company, corporation, unincorporated body of persons or any state or any
state agency; and

(e)  references to any enactment shall be deemed to include references to such enactment as
re-enacted, amended or extended.

’fhe Company

The Company was imcorporated in England on 28 June 1929. Its authorised share capital is
£25,000,000, divided Into 25,000,000 shares of £1 each, 20,000,000 of which have been issued and
are fully paid and the remainder of which are unissued, With effect from the Effective Date,
the Trustee will be the registered holder of the 20,000,000 shares in issue in the capital of the
Company and such shares will be held on trust pursuant to ths terms of the Trust Deed for
English & American Group Plc (in administration) and English & American Insurance Holdings
PLC (in administration) (subject to the provisions of the Scheme and the rights of the Schems
Creditors thereunder).

Partles other than the Company and the Scheme Creditors

Each of the Trustes, the Policyholders Protection Board, English & American Group Plc
(in administration} and English & American Insurance Holdings PLC (in administration) has
agreed with the Company and the Provisional Liquidators to appear by counsel on the hearing of,
the petition to sanction the Scheme, to undertake to the Court ™ be bound thereby, to execute or do,

-or procure to be executed or done, all such documents, acts or things as may be necessary or as

the Court may consider desirable to be executed or done by it or on its behalf for the purpose
of giving effect to the Scheme and, subject to the Scheme becoming effective, to be bound thereby.
The agreement of The Law Debenture Trust Corporaticn p.Lc, as the proposed Trustee under the
Trust Deed is subject to no fact or matter arising prior to the Effective Date which in its opinion
would prevent it from acting as the Trustee under the Trust Deed,

The Trustee carrieg on business as a trus¢ corporation under the.laws of England and Wales and has
its principal office at Princes House, 95 Gresham Street, London EC2V 7LY.

Each of Anthony James McMahon and Roger Smith has given and has not withdrawn his consent
to act as a Scheme Administrator from the Effective Date.

Gareth Howard Hughes has given and has not withdrawn his consent to act as Scheme Conflicts
Administrator from the Effective Date.

The members of the Creditors Committes shall be as established pursuant fo part 6.
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1.3.6

1.4

1.4.1

1.4.2

Alan Kenneth MacKenzie and John Mitchell Wardrop have each given and have not withdrawn
their consent to serve as a member of the Board from the Effective Date.

Purpose of the Scheme

The purpose of the Schemse is:

(a) (subject to certain restrictions on the taking or contimuing of any Proceeding against the
Company) to enable the liabilities of the Company in respect of Scheme Claims to be
established and ascertained in the normal course; and

(b}  to provide for the payment of dividends by the Company to those of its creditors whose
Scheme Claims have from time o time become established; whilst

{(c) providing for the retention by the Company of sufficient cash assets to enable the same
dividends to be paid by the Company to those of its creditors whose Scheme Claims become
established at a later date,

The Policyhoiders Protection Board has agreed to join in the Scheme and to make payments in

accordance with the Scheme to creditors of the Company who are policyholders protected under the
Policyholders Protection Act (if the Scheme becomes binding on them).
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PART 2 - THE SCHEME

21

22
221

22.2

Application of the Scheme

The Scheme shall apply to all liabilities of the Company in respect of Scheme Claitns including ail
liabilities which have been established before or may be established aftex the Record Date in respect
of obligations incutred before that date.

Stay of Proceedings

Without prejudice to clauses 2.2.2 and 2.2.3, no Scheme Creditor shall institute or continue any
Proceeding or other judicial, quasi-judicial, administrative or regulatory process whatsoever against
the Company to establish the existence or amount of a Scheme Claim unless the Scheme Creditor
shall first have given to the Company notice of such Scheme Claim in accordance with
clause 10.4, which notice shail include:

(a) fully particularised details of how and when the claim arose, of the contract (whether of
insurance, reinsurance, retrocession or otherwise) pursuant to which the claim arose (where
applicable), and of the quantum of the claim (if reasonably calculable); and '

(b) legible copics of all contracts, orders, judgments, decisions and awards which ere relevant to
the claim, and of all other items required to be provided to the Company pursuant to the
terms of the contract between the Compeny and the Scheme Creditor, together with such
other supporting information and documentation as the Scheme Administrators shall
reasonably require,

Subject to clauses 2.2.1 and 2.2.8, no Scheme Creditor shall, without the prior agreement of the
Scheme Administrators (which agreement, to be binding, must be in writing and must refer to this
clause 2.2.2), institute or continue any Proceeding or other judicial, quasi-judicial, administrative or
regulatory process whatsoever against the Company to establish the existence or amount of 2
Scheme Claim in relation to which there is a Common Liability until the later of:

(A} the expiration of a périod of six months after having given notice of its claim in the manner
prescribed in clause 2.2.1, and

(B) theexpiration of a period of six months after notics by the Scheme Creditor to the Company
in accordance with clause 2.2.4 of the occuerence of any one or more of the following events:

(a})  a Substantive Judgment having been obtained in‘any Proceedings bet;-veen the Schemed
Creditor (or its predecsssor in title) and a Co-Insurer in relation to the Common
Liability giving rise to such Scheme Claim; or

(b) such Scheme Creditor (or its predecessor in title) having entered into a Final
Settlement with a majority in value of the Co-Insurers in relation to the Common
Liability giving rise to such Scheme Claim (a ‘majority m-velue’ being calculated by
comparing the aggregate total of all Co-Insurers! proportionate shares in relation to
the relevant contract (but leaving out of account those Co-Insurers against whom
Proceedings have been stayed or restrained or have resulted in a Default Judgment in
the manner described in clause 2.2.2(B)(¢)) with the aggregate of the proportionate
shares of the Co-Insurers with whom such Scheme Creditor (or its predecessor in title)
has entered into the Final Settlement in question); or

(6)  all Proceedings between such Scheme Creditor (or its predecessor in title) and all Co-
Insurers in refation to the same Common Liability giving rige to such Scheme Claim
having:
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2.24

(i) been stayed or restrained by operation of law (other than by virtue of an agreement
between such Scheme Creditor (or its predecessor in title) and Co-Insurers or any
of them), and/or

(ii) resulted in such Scheme Creditor (ot its predecessor in title) entéﬁng or obtaining a
Default Judgment,

as against ail such Co-Insurers.

Upon the expiration of the later of the two six month periods referred to in this clause 2.2.2, a
Scheme Creditor shall be entitled to institute or continue appropriate legal proceedings against the
Company in relation to the Scheme Claim in question, save that the Scheme Creditor shall not be
entitled to institute or continue such proceedings to establish the amount of its Scheme Claim unless:

(A) the relevant Substantive Judgment or Final Settlement determined the quantum of the Co-
Insurer’s Hability; or

(B) the relevant Substantive Judgment or Final Settlement determined the Co-Insurer's liability
and the Scheme Creditor can demonstrate, to the Scheme Administrators’ reasonable
satisfaction, that the quantum of the Co-Insurer’s liability is not and will not be in dispute as
between the Scheme Creditor (or its predecessor in title) and the Co-Insurer.

Subject to clause 2.2.8, no Scheme Creditor in relation to whose Scheme Claim there is no Common
Liability shall, without the prior agreement of the Scheme Administrators (which agreement, to be
binding, must be in writing and must refer to this clauge 2.2.3), institute or continue any Proceeding
or other judicial, quasi-judicial, administrative or regulatory process whatsoever against the
Company to establish the existence or amount of such Scheme Claim until the expiration of a period
of six months after having given notice of its claim in the manner prescribed in clause 2.2.1.

For the purposes of clause 2.2.2 and subject to the Scheme Administrators’ discretion conferred by
clause 2.2.5, notice shall taks effect only upon delivery by the Scheme Creditor concerned to the
Company of:

fa)  inthe case of notice of an event under clause 2.2.2(B)(z), either:
(i) alegible copy of the Substantive Judgment, certified by the issuing tribunal; or

(i} a legible copy of the Substantive Judgment, certified as accurate by such Scheme Creditor

(or its predecessor in title); or =z )

(i) = legible copy of the transcript of the Substantive Judgment, either certified by the

" tribunal which issued the judgment or certified as accurate by such Scheme Creditor (or jts
_ predecessor in title); or -

(iv) a written certification from such Scheme Creditor’s lawyer or attorney (or the lawyer or
attorney of its predecessor in title) as to the fact of the Substantive Judgment and as to its
precise terms, in a form reasonably satisfactory to the Scheme Administrators;

(b) in the case of notice of an event under clause 2.2.2(B)(b), a copy of the Final Settlement,
signed by or on behalf of all the parties thereto, certified as accurate by such Scheme Creditor
(or its predecessor in title), or, where no such document exists, such other documentary
evidence as is available, certified as accurate by such Scheme Creditor (or its predecessor in
title), of the Final Settlement and its terms, together with legible copies of any orders,
judgments, decisions or awards made by a cout or tribunal in proceedings between such
Scheme Creditor (or its predecessor in title) and the relevant Co-Insurers relating to the claim
m guestion; and

(¢)  inthe case of notice of an event under clause 2.2.2(B)(c), cither:
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- (¢) thebest interests of the Scheme Creditors of the Company generally.

(i) (where applicable) a legible copy of the- relevant order, judgment, decision or award,
certified by the issuing tribunal; or

(ii) (where applicable) a legible copy of the relevant order, judgment, decision or award,
certified 48 accurate by such Scheme Creditor (or its predecessor in title); or

(iiiy (where applicable) a legible copy of the transcript of the relevant order, judgment,
decision or award, either certified by the issuing tribunal or certified as accurate by such
Scheme Creditor (or its predecessor in title); or

(iv) a written certification from such Scheme Creditor’s lawyer or attorney (or the lawyer or
attorney of its predecessor in title) as to the fact of the stay, restraint or Default Judgment
in question and as to its precise terms, in a form reasonably satisfactory to the Scheme
Administrators. )

The items set.out in paragraphs (i) to (iv) of paragraphs (a) and (c) above are in order of priority, so
that (subject to the Scheme Adminjstrators’ discretion conferred by clause 2.2.5) the delivery to the
Company by the Scheme Creditor of one of these items will suffics for the purposes of this
clause 2.2.4 ondy if none of the preceding items is available.

Notwithstanding the provisiona of clause 2.2.4, the Scheme Administrators shall have absolu
discretion to acknowledge that any of the events referred to in clause 2.2.2 has occurred, even if none
of the items referred to in clause 2.2 4 has been delivered to them, if they consider it reasonable to do
so. In such a case, the six month period referred to in clause 2.2 2 shall be deemed to commence as at
the date when the Scheme Administrators give such an acknowledgement in writing to the Scheme
Creditor concerned, which acknowledgement, to be binding, must refer expressly to this clause 2.2.5.

Subject to clanse 2.2.5, where a Substantive Judgment has been obtained as is referred to in clause
2.2.2(B)(a) or a Final Settlement has been entered into as is referred to in clause 2.2.2(BXb) and
following receipt of the documents and information referred to in clauses 2.2.1 and 2.2.4, the
Company shall make all reasonable efforts to reach agreement with the Scheme Creditor concerned
as to such Scheme Creditor’s Scheme Claim on the basis of the Substantive Judgment or Final
Settlement provided that, in so doing, the Company will take into account:

{a) the similarity of interests of the Company and Co-Insurer(s) party to the Substantive
Judgment or Final Settlement; _

{b)  any material difference in the defences relied on by or claims mede by the Co-Insurer(s) in the
relevant Proceeding and the defences or claims which would or might be available to the
Company in relation to the Scheme Claim; and -

If and to the extent that a Scheme Creditor obtains against the Company in relation to a Scheme
Claim an order, judgment, decision or award of a court or tribunal in contravention of ¢lauses
221, 2.2.2 or 2.2.3, such order, judgment, decision or award shall not give rise to an Established
Scheme Liability in respect of the Scheme Claim and shall be disregarded when determining the
liability of the Company in respect of the Scheme Claim. )

Nothing in the Schemne shall preclude the Company from cithél:: o -
(a) commencing or continuing any Proceeding against a Scheme Creditor; or

(b) seeking to be joined into amy subsisting Proceeding between a Scheme Creditor and 2 Co-
Insurer as an additional party thereto.

Where the Company commences, continues or is joined into any Proceeding against a.Scheme
Creditor as aforesaid, and without prejudice to the Scheme Creditor's rights of set-off referred to in
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clause 2.5 and the Scheme Creditor’s right to argue that the Proceeding in question has been
commenced or is continuing in an inappropriate forum, nothing in the Scheme shall preciude the
Scheme Creditor from asserting and prosecuting against the Company in that Proceeding (whether
by way of claim or counterclaim) a Scherne Claim so long as:

(i) the Scheme Claim arises out of the same transaction or occurrence that is the subject
matter of the Company’s claim in that Proceeding; and

(ii) the Scheme Claim does not require for its adjudication the presence of third parties over
whom the court or tribunal in question cannot acquire jurisdiction.

For the purposes of this clause 2.2.8, the Company shall not be deemed to be continuing any

‘Proceedings which commenced prior to the Effective Date and in which the Company is not actively

prosecuting its claims,
Enforeement of Scheme Claims

Except to the extent that the Company has failed to perform any obligation to make 2 payment to a
Scheme Creditor under the provisions of the Scheme and subject to the rights of Scheme Creditors
under clanses 2.2, 2.4 and 2.5, no Scheme Creditor shall be entitled to take any proceeding or step
(whether by way of demand, legal proceedings, execution of judgment, arbitration proceedings or
otherwise howsoever) against the Company or its property in any jurisdiction whatsoever for the
purpose of enforcing payment of any Scheme Claim or any part thereof.

If any Scheme Creditor takes any such action as is prohibited by clause 2.3.1 after the Effective Date
it shall be treated as having received, on account of its Scheme Claim, an advance payment under
clause 3.3 equal to the amount or gross value of any money, property, benefit or advantage obtained
by it at the expénse of the Company as the resnlt of such action; and the extent, if any, to which it is
entitled to any payment under clauses 3.3.1(a) or 3.3.1(b) shall be reduced accordingly. For this
purposs, the gross value of any such property, benefit or advantage shall be conclusively determined
by the Scheme Administrators and, without limitation, may include such amount as the Scheme
Administrators may consider to be appropriate by way of interest or costs, charges or expenses
incurred by the Company as a consequence thereof.

Secarity, letters of credit and trusts
Nothing in the Scheme shall affect the right of any person to take any appropriate action to enforce:

(a)  any security over the property of the Company which could have been enforced if the
Compeny were being wound up pursuant to the Winding ug Petition and the order that the
Company be wound up had been made on the Effective Date-or which has been created after
the Effective Date in accordance with clause 2.11.3; or

(b}  anyletter of credit issued or trust created (expressly, by implication or by operation of law) in
respect of the Company and of which he is a beneficiary, if such letter of credit or trust was
issusd or created before the Record Dite or has been issued or created after the Effective
Date in accordance with clause 2.11.3. _

Nothing in the Scheme shall affect the right of the Company against any person in respect of any

wrongful drawdown or eaforcement of any security, letter of credit issued-or trust created in respect
of the Company. '

Set-off
Subject to clause 2.5.2, a Scheme Creditor which is under a liability to the Company may rely on any
set-off or cross claim upon which it could have relied if the Company were being wound up pursuant

to the Winding up Petition and the order that the Company be wound up had been made on the
Effective Date. -
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For the avoidance of doubt:

(a) no Scheme Claim against the Company which has besn assigned to a person after the
Effective Date or which was assigned to him prior to that date but after he had notice of the
Winding up Petition may be applied in extingnishing or reducnng any liability of that person
to the Company; and

() no liability of a Scheme Creditor to the Company which arises out of an obligation incurred
by such Scheme Creditor after the Effective Dute may be extinguished or reduced by any
Scheme Claim which such Scheme Creditor has against the Company.

Established Seheme Liabilitles

Subject to clauses 2.2, 2.3, 2.6.2, 2.7 and 2.12.1(a)(ii), a liability of the Company in respect of a
Scheme Claim shall be an Established Scheme Liahility when there has been established (whether (i)
by agreement or (i) by Proceedings which are not subject to any appeal) in relation thereto a present
obligation of the Company to pay an ascertained sum of money after account has been takcn
(whether (i) by agreement or (if) by Proceedings which are not subject to any appeal) of:

(a) any security over the property of the Company which the Scheme Creditor is entitle
(or claims to be entitled) to enforce in accordance with clause 2.4.1(2);

(b)  any letter of credit issued or trust created in respect of the Company which the Scheme
Creditor is entitled (or claims to be entitled} to enforce in accordancs with clause 2.4.1(b);
and

(¢)  any set-off or cross claim which may be taken into account from ume to time in accordance
with clause 2.5,

For the purposes of the Scheme, the amount of an Established Scheme Liability shall be the amount
at which it was established in accordance with clause 2.6.1, notwithstanding any payment which has
beenmade(ormtrcawdashavmgbe:nmade)undzrthe&hema.

Interest

For the purpose of paying or providing for payments under the Scheme, there shall not be included
as part of an Bstablished Scheme Liability (save as provided for in clause 3.3.2) any interest except
interest { Admissible Interest) to which a Scherne Creditor is entitled by reason of contract, judgment
against the Company, decres ot otherwise for a period or periods ending on the Record Date. No
payment shall be made under the Scheme in respect of any pé'.rt of a Sc.hems Clalm which represen
interest which is not Admissible Interest.

Payment of Preferentiai Claims

As soon as practicable after the Effective Date the Company shall pay all debts due from it in respect
of Preferential Claims but nothing herein shail oblige it to pay any such debt at any time before the
date on which such debt would, apart from the Scheme, otherwise have become due and payable.

Currency of payment -

Any amount payable to a Scheme Creditor under the Scherne in respect of an Established Scheme
Liability owed to such a Scheme Creditor (whether by the Company under part 3 or, without
prejudice to the prcmswns of clause 4.2.3, by the Policyholders Protection Board under part 4) shail
be paid in the currency in which such Established Scheme Liability was incurred (or where the
relevant contract allows such Scheme Creditor to elect to make 2 claim in any other currency, and
any such election is made in accordance with the terms of such contract (but not after an amount in
respect of such Established Scheme Liability has already been paid tmder the Scheme), in that
CUrrency).
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in determining any set-off or cross claim in relation to a Scheme Claim, where the set-off or cross
claim is expressed in a currency other than that of the relevant Scheme Claim, the set-off or cross
claim shall, in the absence of agreement otherwise between the Scheme Creditor and the Company,
be converted into the currency of the relevant Scheme Claim at the rats of exchange specified in the
contract to which the Scheme Claim relates or, if there is no such rate specified, the rate of exchange
published in the Financial Times for the purchase of such currency at close of business
{London time) on the date upon which the Scheme Administrators accept that the set-off or cross
claim is available to the relevant Scheme Creditor or the set-off or cross claim is otherwise
determined, or, if no such rate is published in the Financial Thnes in respect of that currency on that
date, the mid-markst rate for that currency on such date quoted by Lloyds Bank Plg, or, if no such
rate is so published or gquoted, such rate as may reasonably be determined by the Scheme
Administrators.

Method of payment

Payments to a Scheme Creditor under the Scheme may be made, in the absolute discretion of the
Scheme Administrators or, in the case of payments to be made by the Policyholders Protection
Board, of the Policyholders Protection Board:

(a) by cheque in favour of the Scheme Creditor concerned or as such Schere Creditor may direct
and sent through the post at the risk of such Scheme Creditor to the last known address of
such Scheme Creditor or to such other address as such Scheme Creditor may from time to -
time notify to the Company (or, as the case may be, the Policyholders Protection Board);

{b) by telegraphic transfer to such bank account 2s the Scheme Creditor concerned may from
time to time notify ta the Company (or, as the case may be, the Policyhokders Protection
Board); or

(¢}  in such other manner as the Scheme Administrators or, as the case may bo, the Policyholders
Protection Board may from time to tima determine.

The cost of using any such payment method in a particular case shall be an expense of the Scheme
Creditor concernad.

Payment under the Scheme shall be deemed to have been made on the day that the cheque is posted
or telegraphic transfer instruction given to the relevant bank (as the case may be). Payment of any
such cheque by the banker on whom it is drawn shall be satisfaction of the monies in respect of
which it was drawn; and recalpt of the amount of such telegraphic t‘.ransfer into such account shall be
satisfaction of the monies in respect of which it was paid.

The Scheme Administrators may determine that any payment underthe Scheme (When dggregated
with any amounts to be paid to the Scheme Creditor under part 4) of less than a certain amount
{not being greater than £50 or its equivalent in any other currency from time to time or such greater
amount as the Scheme Administrators may reasonably determine from time to time (the de minimis
amount)) shall not be sent to a Scheme Creditor because of the costs involved in making and/or
receiving such payment, in which case any such amount shall be retained for the benefit of such
Scheme Creditor, such Scheme Creditor shall be notified of any such retention and such amoumt
shall be paid to such Scherte Creditor upon the earlier of demand made by that Scheme Creditor or
such time as the aggregate of sums owed to such Scheme Creditor under thc Scbeme exceeds the de
minimis amount.

Without prejudice to clause 2.10.2, payment by the Company or the Policyholders Protection
Board, as the case may be, in respect of an Established Scheme Liability or a Protected Liability:

{a) toaScheme Creditor or a Protected Policyholder; or

(b)  where two or more persons comprise a Scheme Creditor or a Protected Pohcybo]der, to any
onte such person; or
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{c) toany person acting on behalf of a Scheme Creditor or Protected Policyholdcr;
shal for all purposes constitute a valid discharge of the Compaay or the Policyholders Protection

Board, as the case may be, in respect of such Established Scheme Liability or Protected Liability to
the extent of such payment. :

2.11 Carrying on of Insurance bosiness

2.11.1  The Company shall not:

(a) enter into any further, or renew, replace or extend any existing, contracts {whether of
insurance, reinsurance, retrocession or otherwise) or vary the same in a manner which would
increase the total amount of any fability of the Company to any person under such a contract

except:

(i) contracts of insurance protecting the Company or its directors, officers, employees or
agents against risks incurred in the run-off of the Company’s business; and

(if) contracts of reinsurance in relation to liabilities of the Corpany arising out of obligations g
incurred by the Company prior to the Record Date; nor

(b) carry on any other business except in connection with the carrying out of the Scheme and all
other matters which are incidental thereto; nor

{c)  without prejudice to clause 2.11.3, create or cause or permit to be created any trust of or in
relation to any of its assets (including, without limitation, any cash deposit) or appropriate or
set aside any asset to meet a lability of the Company (otherwise than in accordance with

clause 2.11.3 or clauses 3.2.4 and 3.2.53:2:6). ]

2.11.2  The Company may, after consultation with the Policyholders Protection Board, enter into, varcy ot
terminate arrangements with an agent for.the provision of such services to the Company 25 it may
' require for the run-off of its existing insurance business (inchuding agreeing and adjusting claims

under any insurance contracts). :

2.11.3 I the Scheme Administrators consider that to do so would be in the best interests of the Scheme
Creditors, the Company may arrange for the issue or creation of new letters of credit, trusts, bonds
or other instruments or security over any of its assets:

- -

(a) toreplaceexisting letters of credit or trusts; or -

i)

iy
Sl N

& i

(b}  to secure liabilities incurred after the Record Date; or |

(c) to provide security for the purposes of any Proceeding in relation to any liabilities of the
Company, .

but not otherwise and the Company may renew orpermit to be renewed any existing letter of credit.

2.12 Commutations, settlements and other agreements

2.12.1  Subject to clause 2.12.2, if the Scheme Administrators consider that to do so would be in the best
interests of the Scheme Creditors (excluding in the case of contractual arrangements entered into
pursuant to paragraph (a) below, the Scheme Creditor with whom such contractual arrangements
are made), the Company may enter into contractual arrangements:

(a)  witha Scheme Creditor under which: -
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(i) all or part of the liability (which may include, without limitation, a lability to provide or
Fand the costs of that Scheme Creditor’s defence) of the Company to that Scheme
Creditor is discharged in full in consideration of payment made by the Company; or

(ii) all or part of the liability of the Company to that Scheme Credilor becomes an
Fstablished Scheme Liability otherwise than as a result of an obligation to pay an
ascertained sum of money being established in accordance with clause 2.6.1; or

(b) with any of its reinsurers for the d_ischargé of any of such reinsurer’s liabilities to the
Company under reinsurance contracts in consideration for payment to the Company.

The Company may not ¢nter into a contractual arrangement of the nature described in clause
2.12.1(a)uniess either:

{a) - the Policyholders Protection Board has consented in writing to such arrangement; or

(b)  the Scheme Creditor concerned has confirmed, in a legally binding form satisfactory to the
Policyholders Protection Board, that he is not a Protected Policyholder in relation to the
liability concerned or that he waives any rights which he may have against the Policyholders
Protection Board in relation to that liability and agrees to the discharge of the liability.

Without prejudice to clauses 2.12.1 and 2.12.2, the Scheme Administrators shall consider any
request made by a Scheme Creditor, supparted by appropriate actvarial information, for the
Company to enter into any such contractual arrangements as are referred to in clause 2.12.1 with
such Scheme Creditor. '

Investment

The Company shall have power to invest all or any of its assets in such manner as the Scheme
Administrators consider prudent from time to time, with full power from time to time to vary or
transpose any such investments into others of any nature hereby authorised.

Current Policies

Notwithstanding any other provision of the Scheme, the Hability of the Company under the Scheme
in relation to that part of the policy period of a Current Policy which has not expired on the Effective
Date shall be calculated as if a winding-up order had been made in relation to the Company on the
Effective Date and, for the avoidance of doubt, (a) any claim in respect of such liability shall be a
Scheme Claim and (b) any Established Scheme Liability in respect of such a liability shait not give
rise to a Protected Liability. T -
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PART 3 - PAYMENTSTO SCHEME CREDITORS
3.1 Application of assets of the Company

§ On and from the Effective Date the Scheme Assets assats of the Compa;ly shall be appilied for the i
benefit of Scheme Creditors in accordance with the provisions of the Scheme.

32 Computation of the Payment Percentage -

321 Subject as hereinafter provided in this part 3, the Scheme Administrators shall from time to time:
{a)  set the Payment Percentage; and

(by  revise a Payment Percentage previously set by seiting & new Payment Percentage of a greater
or lesser arnount.

322 As soon as practicable after each Review Date before an initial Payment Percentage has been set,
! the Scheme Administrators shall consider, in the light of clauses 3.2.4 3-2-5, and 3.2.5 326, whether i
an initial Payment Percentage should be set.

3.2.3 Ag soon as practicable after sach Review Date after the initial Payment Percentage has been set, th
Seheme Administrators shall review the Payment Percentage and consider, in the light of
i clauses 3.2.4 gng 3.2.5, ead-3:23:6 whether it should be revised. I

; .24 The Scheme Administrators shall not set a Payment Percentage unless they consider, on the basis of
i the information and advice referred to in clause 3,2,7 323, that after: l

(a) the Company has (by reference to a Payment Percentage at that rate) complied with the
provisions of clause 3.3 in relation to all Established Schemne Liabilities owed by it as at the
Review Date concarned; and .

_ { (b)  subjeet-te-slause3-2-5 such reserves have been created by the Company as they consider to be |
' prudent to enable the Company to meet its liabilities for Pre-Scheme Costs, Prefersntial
: : Claims and Scheme Costs as and when they fall due,

i the Company will retain Sashk Scheme Assets of an amount which the Scheme Administrators i
consider sufficient to eaable the Company to comply with the provisions of clause 3.3 (by reference
to a Payment Percentage at that rate) in relation to all Liabilities of the Company in respect of
Scherme Claims which have become, or which the Schems-Administrators consider may become,
Established Scheme Liabilities after the Review Date concerned.

\

! 13256  Subject to clause 3.2.4, for the purposes of 3.2.2 or 3.2.3, the Payment Percentage, if set, in relation l
: to the Company shall be set at, or increased to, such rate as the Scheme Administrators consider wili
ensure that all the Cash Assets of the Company remaining after:

| (a) the Company has retained Cash Scheme Assets of an amgunt which the Scheme i
Administrators consider sufficient to enable It to comply with the provisions of clause 3.3 {(by
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3.3.3

reference to a Payment Percentage at that rate} in relation to all liabilities of the Company in
respect of Scheme Claims which have become, or which the Scheme Administrators consider
may become, Established Scheme Liabilities after the Review Date concerned; and

(b)  thecreation of the reserves referred to in clause 3.2.4(b),

are distributed proportionately in respect of all the Fstablished Scheme Liabilities owed by the
Company as at the Review Date concerned.

If on considering the current Payment Percentage pursuant to clause 3.2.3 the Scheme !
Administrators shall consider that there are not sufficicnt Cask Scheme Assets for such Payment
Percentage to be set at that level and for the provisions of clause 3.2.4 to be complied with, they shall
reduce such Payment Percentage to such level as they consider appropriate. te-eemply-with—the I

For the purpose of setting the Payment Percentage as at a particular Review Date, the i

* Scheme Administrators shall obtain and consider such financial and/or actuarial information and

advice as the Scheme Administrators, following consultation with the Creditors Committee, shall
consider appropriate.

Payments to Scheme Creditors .

In respect of an Established Scheme Liability, the Company shall, subject to clause 2.3.2:

(a)  as soon as reascnably practicable but, in any event, within ninety days following the date on
which it becomes an Fstablished Scheme Liability or on which the relevant initial
Payment Percentage has been set (whichever is the later), pay to the Scheme Creditor
concerned an amount equal to the then current Payment Percentage of such Established
Scheme Liability; and

(b)  assoon as reasonably practicable, but in any event within ninety days following an increase in
the Payment Percentage under clanse 3.2, pay to the Scheme Creditor concerned (whether or
not the same person who received payment under clanse 3.3.1(a)), a further amount equal to
the difference between (A) the Payment Percentage {as increased) of such Established Scheme
Liability and (B) the amount of such Established Scheme Liability which has previously been
discharged by the Company or is ireated as having been discharged under clanse 2.3.2.

Notwithstanding clause 2.7, if all liabilities of the Company in respect of Scheme Claims shall have
become Established Scheme liabilities and been paid in full (including for this purpose only
liabilities for interest, other than Admissible Interest referred to in clause 2.7, which shall then
become payable) the Company shall pay additional interest in respect of each such Established
Scheme Liability in accordance with this clause 3,3.2. The amount of such additional interest shall
be an amount equal to fifteen per cent per annum (or such higher rate of-interest as may be from
time to time prescribed pursuant to section 17 of the Judgments Act 1838 of England, Scotland and
Wales) on the unpaid amount of such Established Scheme Liability from time to time
(such additional interest to be calculated on a daily basis from the later of the Effective Date and the
date on which the liability of the Company in respect of the relevant Scheme Claim became an
Established Scheme Liability up to the date of payment of such additional interest), Provided that
the amount of such additional interest shall not exceed the surpius assets of the Company after
adequate provision has been made for ali other liabilities of the Company (othierwise than in respect
of share capital) in existence at the time of payment of such additional interest (and so that the
amount of additional interest payable in respect of each such Established Scheme Liability shall,
if necessary, be reduced pro rata accordingly).

The Scheme Administrators shalfl suspend payments under clause 3.3.1 for such period
(not exceeding six months) as they consider appropriate if information becomes available to them
concerning the financial position of the Company as a result of which they require to consider
whether or not to set a reduced Payment Percentage. As soon as practicable during, and in any event
at the end of, such periad, the Scheme Administrators shall set a reduced Payment Percentage or
conclude that the Payment Percentage need not be reduced, and thereupon the suspension of
payments shail be lifted.
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PART 4 — PAYMENTS TO PROTECTED POLICYHOLDERS

4.1
4.1.1

42
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Paymeuts by the Policyholders Protection Board

Subject to the following provisions of this part 4, the Policyholders Protection Board shali pay to
each Protected Policyholder in respect of each Protected Liability owed to him an amount equal to:

(a)  the Protected Percentage of that Protected Liability; less
{(b) theaggregate of:

(i) whichever is the greater of the Payment Percentage of that Protected Liability already
paid, or treated as having been paid, by the Company and the Payment Percentage of that
Protected Liability in force at the time when the Policyholders Protection Board makes

its payment;

(ii) the amount of any Admissible Interest paid or payable at that time pursuant ta clause 2.7,
save {o the extent that it arises under the terms of the relevant policy; and

(iif) the amount of any payment previously made by the Policyholders Protection Boar
pursuant to section 15 of the Policyholders Protection Act in respect of that
Protected Liability. '

Payment under clause 4.1.1 in respect of a Protected Liability shail be made as soon as reasonably
practicable following whichever is the later of:

{a) thedateon whicﬁ the Company notifies the Policyholders Protection Board that the lability
is an Established Scheme Liability;

(b) the date on which the Policyholders Protection Board ag-:ws or it is otherwise determined
(so as to bind the Policyholders Protection Board) that the Established Scheme Liability
concerned is a Protected Liability;

() ifthereisa Payment‘ Percentage which is in excess of zero, the date of payment by the
Company of all amounts payable in respect of the Protected Liability under ejanse 3.3.1;

(d) if there is no Payment Percentage, or if the Payment Percentage is zero, the date which is
thirty days aftes the Effective Date; and -

L™

(8)  inany case where it appears to the Policyholders Proteetion-Board that the funds availabie
it fall short of what it requires to make the payment in question and to meet i
responsibilities under or pursuant to the Policyholders Protection Act (as in force at any time})
or otherwise, the date on which it appears to the Policyholders Protection Board that its
funds are adequate for those purposes; .

and, if at any time payments have been suspended under clause 3.3.3, such payment under
clause 4.1.1 in respect of a Protected Liability (other than a Protected ‘Liability in respect of which
the period for payment under clause 3.3.1 shall have expired on or prior to the date on which
payments are suspended without payment having been made by-the Cempany) shall be made a3
soon as reasonably practicable following whichever is the later of the dates referred to in this
clause 4.1.2(2), (b), (d) or (¢) in relation to the liability in question,

Limitations on the Policyholders Protection Board’s obligations
Any obligation of the Policyholders Protection Board to & Protected Policyholder under this part 4

in respect of a Protected Liability shall be subject to the same conditions, Jimitations, qualifications
and other provisions (mutasis mutandis) conained or referred to in, or capable of being imposed
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under, sections 9, 13(1) to (3) and 14 of the Policyholders Protection Act (and, for the avoidance of
doubt, so that for the purposes of section 13(3) in its application to the Scheme the Policyholders
Protection Board shall be entitled to have regard both to its cbligations under the Scheme and to its
responsibilities otherwise than under the Scheme) as the duty which the Policyholders Protection
Board would have had under sections 6 to & of that Act to secure the making of a payment to any
policyholder or any other person in respect of that Protected Liability if the Company were a
company in liquidation {as defined in that Act).

Any obligation of the Policyholders Protection Board to make a payment under clause 4.1.1
in respect of a Protected Liability shall: '

(a)

(b)

(@)

(b)

©

if there is a Payment Percentage which is in excess of zero and save during any period when
payments have been suspended under clause 3.3.3 (other than where the Protected Liability in
gquestion is one in respect of which the period for payment by the Company under clause 331
shall have expired on or prior to the date on which payments are suspended without payment
having been made by the Company), be conditional on payment by the Company of all
amounts payeble in respect of that Protected Liability under clause 3.3.1 before the time
when the payment by Pelicyholders Protection Board falls, or would but for this clause 4.2.2
fall, to be made; and

unless the Policyholders Protection Board otherwise consents in any case, be conditional on
the Protected Policyholder being entitled and able to assign to the Policyholders Protection
Board all the rights and claims mentioned in clause 4.3.1, a8 originally arising and fre from
any lien, charge, prior assignment, equity, encumbrance or other third party right.

Any sum payable in respect of any Protected Liability by the Policyholders Protection Board
under clause 4.1.1 in a currency other than sterling (the Non-Sterling Amount) shall not
exceed its Capped Sterling Equivalent.

For the purpose of clause 4.2.3(a) the Capped Sterling Equivalent in relation to any
Non-Sterling Amount means the amount in the currency in which such Non-Sterling Amount
is denominated, determined as follows: convert the equivalent of the Non-Sterling Amount in
sterling at the Specified Exchange Rate into the currency in which the Non-Sterling Amouat
is denominated at the exchange rate prevailing on the business day (the Relevant Date)
falling immediately prior to the date of payment under ciause 4.1.1 in respect of the relevant
Protected Liability. :

For the purpose of this clause 4.2.3:

(i) the Specified Exchange Rate shall be twelve and a half per cent below the exchange rate
into sterling for the currency in which the Non-Sterfing Amount is denominated
prevailing on the Effective Date; :

(i) the exchange rate prevailing on the Effective Date shall be taken, in relation to any
cutrency, as the average daily exchange rate over the period three months prior to the
Effective Date taken from the rates published on each business day during that period in
the Financial Times or, if on any such business day no such -rate is published in the
Financial Times in respect of that currency, as the mid-market rate for that currency on
such date quoted by Lioyds Bank Ple, or if no such rate is-s0 published or quoted, such
rate as may reasonably be determined by the Scheme Admifistrators and the
Policyholders Protection Board; and

(iif) the exchange rate prevailing on the Relevant Date shall be taken, in relation to any
currency, as the exchange rate for that dats published in the Financial Times or, if no such
rate is published in the Financial Times for that date in respect of that currency, as the
mid-market rate for that currency on the Relevant Date quoted by Lloyds Bank Plc, or, if
no such rate is so published or quoted, such rats as may reasonably be determined by the
Scheme Administeators and the Policyholders Protection Board.
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4.2.4 {a)  Subject to clanse 4.2.4(b), the Policyhollers Protection Board shall not have any greater
obligation under the Scheme in respect of any Scheme Creditor or liability of the Company
than it would have had (and neither Scheme Creditors nor the Company shall have any
different or greater relief or remedy against the Policyholders Protection Board than they or it
would have had) if the Company had been a company in liquidation (as defined in the
Policyholders Protection Act), the beginning of the liquidation (23 so defined) had been the
Record Date, and the payment to be made by the Policyholders Protection Board in respect
of each Protected Liability had been reduced by the amounts referred to in clause 4.1.1{b);
and no right of, or condition imposed by, the Policyholders Protection Board under the
Scheme in relation to any Scheme Creditor shall be limited or restricted by virtue of any
obligation of the Policyholders Protection Board to that Scheme Creditor under the Scheme
being less than ths obligation which the Policyholders Protection Board would have had to it
if the Company had besn a company in liquidation (as 3o defined).

{b) For the purposs of clause 4.2.4(a) it shali be assumed that:

- (i) the currency of payment by the Policyholders Protection Board in respect of any Hability
{and where that currency is not sterling, its rate of exchange) would be the same on a
lignidation of the Company as under the Scheme (including for these purposes the
exchange rate [imit set out in clause 4.2.3); and :

® (i) the amount of any liability of the Company in liquidation would be as established in the
case of an Established Scheme Liability in accordance with the Scheme.

42.5 For the avoidance of doubt, the Policyholders Protection Board:

{a}  shall not be liable in respect of any interest payable in relation to 2 Scheme Claim to the
extent that it is payable in respect of any period after the Record Date; and

(b) without prejudice to clauses 4.2.1 and 4.2.4, shall not have any greater obligation under the
Scheme by virtue of any amount of any such letter of credit, trust fund, guarantee, guarantee
fund or deposit as is described in sections 5.1, 5.3, 5.4, 5.5 and 5.6 of the Explanatory
Statement (or any other amount falling to be taken into account under clause 2.6.1) being
deductible in the caiculation of any Established Scheme Liability than it would have had if
that amount (aa well as the amounts referred to in clause 4.1.1(b)) had been treated under
section 14{1} of the Policyholders Protection Act as reducing any sum which would have been
payable by it in respect of the liability concerned if the Company had been a company in
liquidation (as defined in that Act) and the beginning of the liquidation (as so defined) had
been on the Record Date (but making the assumption jn clause 4.2.4(b) (1)),

nor shall the Policyholders Protection Board have any oﬁiii'aﬁoﬂ under the Scheme towards arg
person who has paid or is liable to pay any such amount,

cyhipldery Prol
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4.2.6

The Policyholders Protection Board shall not have an obligation to make a payment in respect of an
Established Scheme Liability if it appears to the Policyholders Protection Board that such a
payment would result in a benefit being conferred on either:

(a) any person who was a member of the Company at the Petition Date; or

(b)  any person who had any responsibility for or who may have profited from the circumstances
giving rise to the fmancial difficuities of the Company;

provided that there shall be disregarded for the purposes of paragraphs (a) and (b) above any benefit
which might accrue to such persons therein mentioned who are policyholders of the Company in
their capacity as such. '

Assignments to the Policyholders Protection Board

Immediately upon any payment being made by the Policyholders Protection Board to a
Protected Policyholder pursuant to clause 4.1 in respect of ‘a Protected Liability, there shall
automatically be assigned to the Policyhokders Protection Board absalutely, without any further act
or document:

(a)  all rights of the Protected Policyholder in respect of that Protected Liability (including m
respect of the debt or claim constituted by or arising out of or relating to that
Protected Liability) under or in respect of the. policy relating to that Protected Liability and
the Schems;

()  any rights and claims such Protected Policyholder may have in respect of payments made by
‘him by way of premiums under the policy relating to that Protected Liability; and

(c) any rights and claims such Protected Policyholder may have against any other persons in
* respect of any event giving rise to that Protected Liability (other than another insurer which
has insured the Protected Policyholder in respect of the same event, but without prejudice to
the application of this clause 4.3.1 in relation to any Protected Liabitity to which the event has
also given rise) or by reference to or in connmection with the policy relating to that
Protected Liability, to the intent that the assignment in their entirety under this clause 4.3.1 of
rights and claims to which this clause 4.3.1(c) refers will be'bY way of security for payment to

the Policyholders Protection Board of the amount of the Proteeted Liability,~  ~

whether, in any such case, those rights or claims arise under or in respect of the policy relating to
that Protected Liability, under or in respect of the Scheme, by virtue of any trust or legislation
(primary or subordinate) or otherwise howsoever, and whatever the nature of those rights or claims.
If, before making payment pursuant to clause 4.1 in any particular case, the-Policyholders
Protection Board in its abeolute discretion determines that the terms of the assignment of rights and
claims which would otherwise apply under clause 4.3.1(c) should be varied inthat case, then subject
to the consant of the Protected Policyholder concerned to the variation, clause 4.3.1(c) shall have
offect as if those terms of assignment as so varied applied in that case. If afiy queStion arises as 1o the
identification of any Protected Liability, and accordingly as to whether that Lability is or is not the
subject of an assignment to the Policyholders Protection Board under this clause 4.3.1, a certificate
from the Policyholders Protection Board that it has made a payment in respect of that liability shall
be binding and conclusive on ali persons for all purposes. Without prejudice to the provisions of
clauss 4.3.5, the Policyholders Protection Board shall provide to the Company such information
refating to the date and amount of payments it makes to Protected Policyholders in respect of
Protected Liabilities and relating to the form of any variation of the assignment of rights and claims
provided for by this clause 4.3.1 as the Company may from time to time reasonably request.
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43.2

433

4.34

4.3.5

436

Following an assignment pursuant to clause 43,1 and without prejudice to the generality of its
terms, the Policyholders Protection Board shall have a right to payment by the Company, in
accordance with the terms of the Scheme, of all sums subsequently due or payable in respect of the
Protected Lizbility to which the assignment relates or in respect of any other of the rights and claims
so assigned, whether those sums are dus and payable under the Scheme or under or in respect of the
policy to which the Protected Liability relates, and accordingly:

(a)  the Policyholders Protection Board shall (subject to clause 9.2) be admitted as a creditor in
respect of such sums on any winding up of the Company, and

(b)  the receipt of the Poli'cyholdcrs Protection Roard shell constitute a valid discharge of the
Company in regpect of such sums;

and so that the Company shall not remain under or incur any lability with respect to any
Protected Policyholder by reason of having paid any such suma to the Policyholders
Protection Board.

Without prejudice to clause 4.3.1, a Protected Policyholder to whom a payment is made pursuant to
clause 4.1 shall do such acts and things and execute such deeds and documents, and in particularg
such forms of assignment, transfer or assurance, as the Policyholders Protection Board may from™
time to time request to vest in it fully and effectively all rights and claims of that
Protected Policyholder against the Company or other persons under or in respect of the
Protected Liability to which such payment relates, or to perfect or evidence the vesting in it of the
same. Bach Protected Policyholder hereby irrevocably and unconditionally appoints the chairman
of the Policyholders Protection Board for the time being to be his attorney and agent and on his
behalf and in his name or otherwise to do such acts and things and execute such deeds and
documents as may be required to give effect to this clause 4.3.3, if such Protected Policyholder fails
to comply promptly with his obligations hereunder. Without prejudice to clause 4.3.1, if and to the
extent that any interest in any such right or claim of a Protected Policyholder as falis to be assigned
to the Policyholders Protection Board under that clause upon any payment being made does not for
any reason immediately vest fully and effectively in the Policybolders Protection Board, the same
shall be held by the Protected Policyholder on trust absolutely for the Policyholders
Protection Board until it does so vest (whether pursuant to that clavse or the preceding provisions of
this clause or otherwise). _

Without prejudice to clause 4.3.1, any obligation of ths Policyholders Protection Board to make a
payment to a Protected Policyholder under clause 4.1 in respect of a Protected Liability shall, if the
Policyholders Protection Board so elects, be conditional on-there first being assigned to it, in such
form as it may request, all such rights and claims as are mentioned in clause 4.3.1(a) to (c) (but as
the references there to Protected Policyholder or to Protected Lizbility were refererices to

" Protected Policyholder or Protected Liability in respect of whom or which the election is made) or

such of those rights and claims as the Policyholders Protection Board may determine. Where any
such obligation is so conditional, clause 4.1.2 shall apply as if after clause 4.1.2(g) there were added:
“: and (f) the date when the condition imposed under clause 4.3.4 is satisfied”; and the word “and™
were deleted from the end of clause 4.1.2(d); and the reference to the later of the dates referred to in
clausa 4.1.2(a), (b), (d) or (¢) were delsted and replaced by a reference fo the later of the dates
referred to in clause 4.1.2(a), (b)), (d), (¢) or ().

Clause 4.3.1 shall be deemed to constitute for all purposes express notice in writing to the Company
of all assignments effected pursuant to its provisions and relating to liabilities of the Company.

For the avoidance of doubt (and without prejudice to clause 2.6.1), rights and claims to which clause
4.3.1 applies include all rights and claims which a Protected Policyholder may have in respect of a
Protected Liability to any payment out of, interest in, or recourse to or otherwise by virtue of, any
such letter of credit, trust funds, guarantees, guarantee fimd and deposits as are deseribed in sections
5.1,5.3, 5.4, 5.5 and 5.6 of the Explanatory Statement. -
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4.4

4.4.1

4.4.2

4.4.3

4.5

4.5.1

452

453

4.54

Information to be provided to the Policyholders Protection Boaed

The Company and the Scheme Administrators shall promptly provide the Policyholders
Protection Board with all such information in their respective possession or under their respective
control or the control of their respective agents as the Policyholders Protection Board may from
time to time request in order to establish whether (or the extent to which) any Established Scheme
Liability is a Protected Liability or whether (or the extent to which) a Scheme Creditor is 2
Protected Policyholder or otherwise for the purpose of enabling or assisting the Policyholders
Protection Board to perform its obligations or exercise itg rights under the Scheme or to carry out its
functions or responsibilities under the Policyholders Protection Act as from timsa to time in force.
The Company Or as the case may be the Scheme Administrators shall, so far as it or they are able,
autherise and instruct any third party with any such information to disclose it to the Policyholders
Protection Board. The Company’s and the Scheme Administrators’ obligations set out in this
clause 4.4.1 shall not extend to any information which the Company or as the case may be the
Scheme Administrators are under a legal duty not to disclose, but neither the Company nor the
Scheme Administrators shall, without the prior written consent of the Policyholders Protection
Board, enter into any agreement or incur any obligation which prectudes or restricts disclosure to
the Policyholders Protection Board of any such information as is reasonably capable of being the
subject matter of a request under this clauss 4.4.1.

Subject to receiving reasonable notice in any case, the Company shall, for the purpose referred to in
clause 4.4.1, permit (and, so far as it is able, authorise and instruct its agents to permit} any person
authorised by the Policyholders Protection Board to have access to, and to be provided with copies
of, all or any of the books and records of the Company and, in so far as they relate io the Comapany,
of such agents, during normal business hours. Such obligation shall not extend to any such
information which the Company or any such agent is under a Jegal duty not to disclose.
The Policyholders Protection Board shall pay the reasonable photocopying costs of providing
such copies.

Without limitation to clause 4.4.1, the Company shall, as soon 28 reasonably practicable after
payment of any amount to a Scheme Creditor under clause 3.3.1, give notice of such payment to the
Policyholders Protection Board to the extent required by the Policyholders Protection Board in
order to Fulfil its obligations under the Scheme.

Other provisions applicable to the Policyholders Protection Board

References in this part 4 to the Policyholders Protection Board paying or making payment of any
sum inciude references to the Policybolders Protection Board securing the payment of that sum; and
references to the securing of payment in sections 9, 13 and 14 of the Poticyholders Protection Act, as
they apply by virtue of clause 4.2.1 to the obligations of the Policyholders Protection Board under
this part 4, shall be construed accordingly. .

A payment by the Policyholders Protection Board under the Schems shall not operate to rednce or
discharge any liability of the Company or any part of such }ability,

Without prejudice to any other rights and remedics which the Policyholders Protection Board may
have, any person receiving a payment under clause 4.1.1 in respect of a liability who has knowingly
provided false, misleading or incomplete information to the Poficyholders Protection Board in
support of an application for that payment shall be bound on demand to repay to the Poticyholders
Protection Board all such amounts as have been paid by the Policyholders Protection Board in
respect of that linbility, together with interest at fifteen per cent per annym (or such higher rate of
interest as may be from time to time prescribed pursuant to section 17 of the Judgments Act 1838
(or such other rate as a court of competent jurisdiction may specify for the purpose of this
clause 4.5.3)) calculated on a daily basis from the date of payment to the date of repayment.

Where, in relation to any policy, the Policyholders Protection Board would be required or entitled
under the Policyholders Protection Act to make a payment to any person other than, or instead of,
the policyholder, if the Company were in liquidation, the Policyholders Protection Board may
similarly perform any obligation to make a payment under the Scheme in relation to that policy and
references to a Protected Policyholder shall be construed accordingly. -
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5.1.3
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5.31

5.3.3

5.3.2

PART 5 — THE SCHEME ADMINISTRATORS

Qualification, appointment and resignation

A Scheme Administrator shall be an individual qualified to act as an insvivency practitioner within
the meaning of section 390 of the Insolvency Act. The initial Scheme Administrators shall be
Aunthony James McMahon and Roger Smith.

Subject to clause 6.9.2(b), a Scheme Administrator may resign his appointment at any time by
giving not less than six months® notice in writing to the Company and to the Creditors Committec.

The Scheme Administrators shall, with effect from the Effective Date, ensure that there is in force in

relation to the Company such bond as would have had to be in force if the Company had been
wound up in England on such date and they had been appointed its liquidators.

Power to act jointly or severaily
Where more than one person has been appointed as a Scheme Administrator, the functions and
powers of the Scheme Administrators under the Scheme may be performed and exercised joint!

or severally and any act required to be dons by the Scheme Administrators pursuant to the Schar
may be done by all or any one or more of them.

Functions and powers
The Scheme Administrators shall:
(a) manage the mun-off of the Company’s business;

(b) realise the assets of the Company and apply them for the benefit of Scheme Creditors in
accordance with the Scheme; and

(¢)  supervise and ensuze the carrying out of the Scheme,
and for these purposes shalk:

(i) have power in the name and on behalf of the Company to manage the affairs, business and
property of the Company; and

(i) without prejudice to the generality of the foregoing, have the powers specified in clanse
533 -

Any function of or power conferred on the Company or its officers, whether by statute or by its

rhemorandum or articles of association, which could be exercised in such a way as to interfere with
the exercise by the Scheme Administrators of their functions and powers in relation to the Company
shall not be excrcisable except with the consent of the Scheme Administrators, which may be given
either generally or in relation to particular cases (Provided however that nothing in this clanse
5.3.2 shall relieve the Board from its duty to act in accordance with the Companies Act).

Without prejudice to the generality of clanse 5.3.1, in carryiﬁg r;ut' their functions and powers under
the Scheme, the Scheme Administrators shall be entitled:

{a)  to agree claims and process reinsurance recoveries as part of the run-off of the Company's
business; ‘

(t) to take possession of, collect and get in ail the property and assets (of whatever nature) to

which the Company is or appears to be entitled and to do all such things as may be necessary
for the realisation of any such property or assets; -
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(c) tohave full access at all times to all books, papers and other documents of the Company, to
receive all such information as they may require in relation to its affairs and to receive notice
of and attend all meetings of the Board;

(d) to do ali things which may be necessary or expedient for the protx:ctidﬁ of the Company’s
assets or of any assets that appear to belong to the Company;

(e) to bring or defend any action or other legal proceedings in the name and on béhalf of the
Company or otherwise;

(it  to be remuncrated in accordance with clauss 6.4.5 for the carrying out of such fupctions and
powers and to be reimbursed for all expenses properly incurred by them in connection
therewith;

() to cmploy and remunerate accountants, actuaries, lawyers and other professional advisers
or agents in connection with the conduct of their functions and powers under the Scheme;

(h) to give directions to the Board and the shareholders of the Company in relation to the
exercise by them of their rights and powers in connection with the Company;

(i)  to do all acts and to exccute in the name and on behalf of the Company any deed, receipt
or other document and to use the Company’s zeal;

() toborrow and to make any payment which is necessary or incidental to the performance of
their functions and to give a valid dischargs for amounts received by the Company;

(k) to delcgate to any person (being, other than in the case of delegation to the Scheme Conflicts
Administrator, a partaer in the same firm as a Scheme Administrator) qualified to act as an
insolvency practitioner as mentioned in clause 5.1.1 and approved for the time being by the
Creditors Committee for the purposes of this clause 5.3,3(k), all or any of the functions,
powers, rights, authorities and discretions conferred upon the Scheme Administrators under
the Scheme and from time to time to revoke any such delegation (other than in the case of
delegation to the Scheme Conflicts Administrator which shall be, subject to the provisions of
any such agreement as is referred to in clauss 5.5, irrevocable), provided that (other than m

: the case of delegation to the Scheme Condlicts Administrator) the Scheme Administrators

f " shall be personally responsible for any act or omission of any such delegate to the same extent

‘ ' ag if they had expressly authorised it; .

()  tothe extent that the Court has jurisdiction, to apply, or tocause the Company o apply, to

_ the Court for directions in relation to any particular matter arising in the course of the

_ Scheme but no such application shall be made for. directions concerning the interpretation

-or construction of any provision of the Policyhoiders Protection Act {as in force at any time)

whether as such or as it applies to the abligations of the Policyholders Protection Board

under, or as otherwise incorporated into the Scheme, unless the Policyholders Protection
Board, in its absolute discretion, consents; o

l
|

i (n) toattend meetings of the Creditors Committes (subject ta the provisions 5f clause 6.3.3); and |
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(o) todo all other things incidental to the exercise of the functions and powers referred to in this i
clause 5.3.3 and in clause 5.3.1.

In carrying out their functions and exercising their powers under the Scheme, the Scheme
Administrators shall consult with, and take account of the views expressed by, the Creditors
Committee on any matter material to the Scheme, which for the avoidance of doubt shall include,
without limitation, the setting of and revisions to a Payment Percentage pursuant to ciause 3.2,

Responsibility and Indemnity

In carrying out their functions and exercising their powers under the Scheme, the Scheme
Administrators shail act bona fide and with due care and diligence in the interests of Scheme
Creditors as a whole and shall use their powers under the Scheme for the purpose of ensuring that
the Scheme is operated in accordance with its terms.

No Scherne Creditor shail be entitled to challenge the validity of any act done or omitted to be done
in good faith and with due care by the Scheme Administrators in accordance with, and to implement
the provisions of, the Scheme or the exercise by the Scheme Administrators in good faith and with
due care of any power conferred upon them for the purposes of the Scheme if exercised in
accordance with, and to implement the provisions of, the Scheme and the Scheme Administrators
shall not be liable for any loss unless such loss is attributable to their own negligence, defauit, breach
of duty, breach of trust, fraud or dishonesty (or to that of any Employee or Delegate other than the
Scheme Conflicts Administrator).

Mo Scheme Creditor shall be entitled to challenge the validity of any act done or omitted to be done
in good faith and with due care by any Empioyes in accordance with and to implement the
provisions of the Scheme if exercised in accordance with and to implement the provisions of the
Scheme and no Employee shail be lable for any loss unless such loss is attributable to his own
negligence, default, breach of duty, breach of trust, fraud or dishonesty.

No Scheme Creditor shall be entitied to challenge the validity of any act done or omitted to be done
in good faith and with due cave by any Delegate in accordance with and to implement the provisions
of the Scheme or the exercise by such Delegate in good faith and with due care of any power
conferred upon the Scheme Administrators for the purposes of the Scheme if exercised in
accordance with and to implement the provisions of the Scheme and no Delegate shall be liabie for
any loss unless such loss is attributable to his own negligence, default, breach of duty, breach of
trust, fraud or dishonesty {or to that of any Employee). -

Subject to the Companies Act, each Scheme Admin.istratdf’(in his capacity as such) (and each

. "Employee and Delegate) shall be entitied to au indemnity out of the assets of the Company against:

(2)  all actions, claims, proceedings and demands brought or made against such Scheme
Administrator {or Employee or Delegate) in respect of any act done ot omitted to be done by
such Scheme Administrator (or Employee or Delegate) in good faith without negligence,
default, breach of duty, breach of trust, fraud or dishonesty in the course of implementing the
Scheme in accordance with its terms; and

(b)  all expenses and liabilities properly incurred by such Scheme Administrator (or Employee or
Delegate) in carrying out his functions and powers (or the functions for which such Employee
is employed by the Scheme Administrators or any Delegate) in the course of implementing
the Scheme in accordance with its terms,

Without prejudice to the generality of clause 5.4.5, each such person as is expressed to be entitled to
an indemnity in accordance with that clause (in the capacity in which he is entitled to such an
indemnity) shall be entitled {0 an indemnity out of the assets of the Company:
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5.4.7

(a)  against any liability incurred by him in defending any proceedings, whether civil or criminal,
in respect of any negligence, default, breach of duty, breach of trust, fraud or dishonesty in
which judgment is given in his favour or in which he is acquitted; or

(b}  in connection with any application in any such proceedings in which relief is granted to him
by a court from liability for negligence, default, breach of duty, breach of trust, fraud
or dishonesty in relation to the affzirs of the Company.

The Company may, with the approval of the Creditors Committes (such approval not to be
unreasonably withheld or delayed):

(a) purchase and maintain for any such person as is referred to in clause 5.4.5 insurance against
any liability in respect of which the Company would be obliged to indermmify that person in
accordance with clauses 5.4.5 and 5.4.6; and .

(b) pay costs incurred by any such person as is referred to in clause 5.4.6 in defending
proceedings of the nature described in clause 5.4.6 provided that the Company obtains from a
Scheme Administrator an cbligation to retimburse the Company (with interest) in respect of
any sure which would not, in the event, have been payable by the Company under clause
5.4.6.

Procedure for thz resolution of conflicts

The Company and the Scheme Adminis{rators may from tima to time, and afler consuitation with
the Creditors Committes, enter into such agreement as they consider appropriate to deal with
disputes or conflicts that arise or may arise during the course of the Scheme, whether between the
Company and the Scheme Administtators or between the Scheme Administrators themselves
(in their professional capacity, whether as insolvency practitioners or otherwise, or because
a resolution concerning the Scheme Administrators is to bz put before a meeting of Scheme
Creditors pursuant to clanse 6.4.4(a)), which agreement may provide for the delegation in relation to
a particular dispute or conflict of the Scheme Administrators’ functions, powers, rights, authorities
and discretion pursuant to clause 5.3.3(k} to & Scheme Conflicts Admiuistrator to represent one
or more of the parties to the dispute or conflict in question.
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PART 6 — THE CREDITORS COMMITTEE

6.1 Constitution of the Creditors Committes _ .
6.1.1 There shail be a Creditors Committes under the Scheme,

6.1.2 The Creditors Committee shall consist of (a) not less than three nor more than seven of the Scheme
Creditors {or their Designated Representatives), unless the Scheme Administrators in consultation
with the Creditors Commitiee agree otherwise and (b) the Policyholders Protection Board.

6.1.3 Any individual, body corporate or partnership who or which is a Scheme Creditor shall be eligible

for appointment as a member of the Creditors Committee. If a partnership is appointed as a

member, the appointment shall be treated as though the partnership were a body corporate and no

: person shall be entitled to act as a member of the Creditors Committes on behsif of (or by reason of

: being a partner in) such partnership except a person appointed by such partnership to represent it in

! accordance with clause 6.1.6 or a person appointed as the alternate of such person in accordance
) with that clause, '

6.1.4 Any body corporate or partnership (which may be but need not be a Scheme Creditor) designated by §
notice in writing to the Creditors Committee by any two or more Scheme Creditors to act as a
member of the Creditors Commities as their Designated Representative shall be eligible for
appointment as & member of the Creditors Committee.

6.1.5 The Policyholders Protection Board shell be entitled to appoint one person to represent it on the
Creditors Committee and may from time to time remove such representative and appoint another
person in his place by written notice to the Creditors Committee signed by the chairman of the
Policyholders Protection Board. Ths chairman of the Policyholders Protection Board or such
representative shall be entitled to appoint any person as an alternate to such representative to attend
and vote at any meeting of the Creditors Committee in his place, or to revoke such appointment, by
way of written notice to the Creditors Committee. Any such alternate shall have the same powers
and be subject to the same duties and limitations as such representative.

6.1.6 Each member of the Credifors Committee which is a body corporate (other than the Policyholders
) Protection Board) or a partnership may, by notice in writing to the Creditora Comumittee, appoint a
f director, senior executive, partner or professional adviser as its Nominated Representative to
: represent that member at mestings of the Creditors Committee. Each Nominated Representative
may, by notice in writing to the Creditors Committee, appHint any person qualified to act as a
Nominated Representative as his alternate to attend..and vote at any meeting of the
Creditors Committee in his piace. Any such alternate shall have the powers and shall be subject too
‘the same duties and limitations as the Nominated Representative who has appointed him. Any
person entitied to appomt a Nominated Representative or an alternate may from time to time
revoke that appointment and appoint another person qualified to act as a Nominated
Representative as a replacement by notice in writing to the Creditors Committee.

6.2 Membezrship of the Creditors Committee

621  Theinitial Creditors Committee shall consist of (a) the Policyholdérs Protection Board and (b) those
persons established as members of the initial Creditors Committee in accordance with the procedure
set outin appendix 1. :

6.2.2 If, in accordance with the procedure set out in appendix 1, a vote is required on the initial
Creditors Committes, the Informal Creditors Committee and the Policyhoiders Protection Board
shall be the interim Creditors Committee and the provisions of clauses 3.2 and 6.4.4 shall be
suspended until the result of the vote on the initial Creditors Committee is ascertained and the initial
Creditors Comynittee is constituted.

:
i
?
j
|
!

58

88



t
b
I
]
H
H
t

6.2.3

6.2.4

6.2.5

6.2.6

6.2.7

6.2.8

The Creditors Committee may with the agreement of the Scheme Administrators resolve, by at least
two-thirds of the members present, to appoint any eligible person to be a member, either to fill 2
vacancy or as an additional member, subject to (a) the maximmm number of members provided for
in clause 6.1.2 and (b) a resolution requiring raiification of such appointment being put before the
next meeting of the Scheme Creditors, pending which the appointes shall have full power toact asa
member of the Creditors Committee.

The Creditors Committee may with the agreement of the Scheme Administrators resolve, by at least
two-thirds of the members present, to remove any member of the Creditors Committes (other than
the Policyholders Protection Board) from office, subject to {a) the minimum number of members
provided for in clause 6.1.2 and (b) a resolution requiring ratification of such removal being put
before the next meeting of the Scheme Creditors, pending which the power of the removed member
of the Creditors Committee to act as a member of the Creditors Committes shall be suspended.

An individual shall cease to be a member of the Creditors Committee upon the occurrence of any of
the following events:

{a)  if'he ceases to be, or is found never to have been, a Scheme Creditor;
(t)  if he resigns by notice in writing addressed to the Creditors Cornmittee;

{c)  if he dies or becomes bankrupt or menfally disordered or becomes disqualified from acting as
a director under the laws of England and Wales;

(d) if he fails to attend thres comsecutive meetings of the Creditors Committee and the
Creditors Committee resolves, by a majority of two-thirds of the members present, that he be
removed; ar

(¢) il heisremoved from office pursuant to clanse 6.2.4.

A body corporate (other than the Policyholders Protection Board) or partuership shall cease to be a
member of the Creditors Committee upon the cecurrence of any of the following events:

(a) (other than in the case of 2 member which is a Designated Representative) if it ceases to be, or
is found never to have been, a Scheme Creditor;

(b)  ifitis a Designated Representative of two or more Scheme Creditors, if it ceases to represent
at least two Scheme Creditors as a resuit of persons it rcpresents ceasing to be, or being found
never to have been, Scheme Creditors and/or as a result of persons it represents notifying the
Creditors Committes in writing that such member has c:eascd to be their Dcs:gnated

Representative;
(¢} -ifitresigns by notice in writing addressed to the Creditors Committee;
(d) ifitis dissolved;

(e)  if it fails to attend (by its duly appointed Nominated Representative or his alternate) three
consecutive meetings of the Creditors Committee and the Creditors Committee resolves, by a
majority of two-thirds of the members present, that it be removed; or

(f)A if it is removed from office pursuant to clause §.2.4.

The Policyholders Protection Board shall cease to be 2 member of the Creditors Committee if it
resigns by notice in writing to the Creditors Commitiee signed by ils representative or by its
chairman,

The appointment of a Nominated Representative or his alternate shall terminate automatically
upon the occurrencs of any of the following events;
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6.2.9

6.3
6.3.1

6.3.2

6.3.3

6.3.4

-under the Scheme. A meeting of the Creditors Committee shall be calied as soon as reasonabh

(a)  if the person whom that Nominated Representative or alteritate represents ceases to be a
member of the Creditors Committee;

(b}  if he censes o be a director, senior executive, partner or a professional adviser to the member
of the Creditors Committee whom he represents;

(¢}  if he dies or becomes bankyupt or mentally disordered or becomes disqualified from acting as
' a director under the laws of England and Wales;

(d) in the case of an alternate, upon termination of the appointment of the Nominated
Representative who appointed him;

(e) i his appointment is revoked by hkis appointor; or

()  if the Creditors Committes resolves, by a majority of two-thirds of all the membery of the
Creditors Committee for the time being (excluding the member who has appointed such .
Nominated Representative or whose Nominated Representative hags appointed such
alternate), that sech appointment shall terminate,

Whenever there i3 a proposed change in the composition of the Creditors Committee, i
Creditors Committes in consultation with the Scheme Administrators shall endeavour to ensm
that the composition of the Creditors Committee is such as to secure a proper balance of the
interests of the Scheme Creditors in relation to the Company as betwesn the members of the
Creditors Committee.

Proceedings

Save as otherwise specifically provided in the Scheme, the Creditors Committes may convene,
adjourn and otherwise regulate its meetings in such manner as it shall consider appropriate. The
quorum at any meeting of the Creditors Comumistee shajl be at least two-thirds of the members,
provided that if a quorum i3 not present within half 2n hour from the time appointed for a meeting,
or if during a meeting such a quorum ceases to be present, the meeting shall stand adjourned to such
time and place as may be determined by the majority of the members present and the members
present at any such adjourned meeting shall constitute a quorum, Each member of the
Creditors Committee shalt have one vote and, except as otherwise provided in the Scheme, matters
arising at a meeting shall be decided by a majority of votes cast at the mesting,

The Creditors Committee shall meet once in each calendar yegr for the purpose of receiving a report
from the Scheme Administrators on the progress of the Scheme. The Creditors Committee shall
hold such further meetings as it shall consider desirable for th¥® purpose of performing its functiongg

practicable if so requested by at least thres members of the Creditors Committee or if the Scheme
Administrators otherwise consider it appropriate. Except with the consent of all members of the
Creditars Committee and the Scheme Administrators, no meeting of the Creditors Committes may
be called upon less than fourteen clear days’ notice and, except with the consent of all members of
the Creditors Committee, no business may be transacted at any such mx:ctmg other than that set out
in the notice of that meeting,.

Each member of the Creditors Committee and the Scheme Administrators (or their representative)
shall be entitled to receive notice of all meetings of the Creditors Committee. The Scheme
Administrators shall be entitled to attend and speak, but not to vote, at all meetings of the Creditors
Committes. If so requested by the Creditors Committee, a Scheme Administrator (or his
represeatative) shall absent himsslf from such part of & mesting of the Creditors Committee as the
Creditors Committee may specify.

Proper minutes ghail be kept of all proceedings of the Creditors Committeg and such minutes shall
atall reasonable times be open to inspection by (subject to clause 6.5.2) any member of the Creditors
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6.3.5

6.3.6

6.4
6.4.1

6.4.2

6.4.3

Committee. Copies of such minutes shail be sent as soon as practicable after their preparation to the
Scheme Administrators.

A member of the Creditors Committee and a Scheme Administrator may participate in a meeting of
the Creditors Committee through the medium of conference telephone of similar form of
communication equipment if all persons participating in the meeting are able to hear and speak to
each other throughout the meeﬂng. A person participating in this way is desmed to be present in
person at the meeting and, in the case of a member of the Creditors Committee, is counted in a
quorum and entitled to vote. All business transacted in this way by the Creditors Committes is
deemed to be validly and ‘effectively transacted at a meeting of the Creditors Commiitee although
fewer than two-thirds of the members of the Creditors Comnuttee are physically present st the same
piace.

Other than in relation to such a resolution a3 is referred to in clause 6.4.4(a), a resolution in writing
signed by all members of the Creditors Committe= for the time being (or their Nominated
Representatives (or in the case of the Policyholders Protection Board its representative)) shall be as
valid and effective ag if passed at a meeting of the Creditors Committee duly convened and held,

furctions

Without prejudice to the specific provisions of this clause 6.4, the Creditors Committee shaill
monitor the carrying out of the Scheme and supervise the Scheme Administrators in the exercise of
their functions under the Scheme.

Befors each meeting of Scheme Creditors convened pursuant to clauss 8.1.1(a), the Scheme
Administrators shall submit to the Creditors Committes a report on the conduct of the affairs of the
Company and the operation of the Scheme during the period since the last such report was prepared
{or, in the case of the first such meeting, since the Effective Date) and shail (or shall appoint a
representative t0) attend at any meeting of the Creditors Commitiee at which that report is
considered for the purpose of giving such explanations and information as the Creditors Committes
may require. A copy of that report, incorporating such amendments (if any) as may be agreed by the
Scheme Administrators and the Creditors Committee, shall he made availsble to Scheme Creditors
in accordance with clauses 8.1.2 and 8.1.3,

The Creditors Committee may from time to time resolve what information if is desirable to seek
from the Scheme Administrators concerning the affairs of the Company or the operation of the
Scheme, and may depute any one member of the Creditors Committes to apply in writing to and
receive from the Scheme Administrators alf such information. The Scheme Administrators shall
promptly give to the Creditors Committee all such information concerning the affairs of the
Company or the operation of the Scheme as the Creditors Committee shall from time to time resolve
to seek and in respect of which a written request shall have been recsived by the Scheme
Administrators. Each member of the Creditors Committee shall be entitled at any time to raise
questions or to request a meeting with the Scheme Administrators in connection with the
perforimance of his responsibilities as a member of the Creditors Committee and, subject to their
duties under the Scheme, the Scheme Administrators shall use reasonable endeavours to respond to
such questions or to comply with any such request for a meeting, Notwithstanding the preceding
provisions of this clause 6.4.3, the Scheme Administrators shall not be obliged to disclose any
confidential information of the Company to a member of the Creditars Committee if the
information relates to any matter where such member (and, where such member is a Designated
Representative, its appointors) bas an interest in condlict with the Company (other than a general
conflict arising as a resuit of the status of the members of the Creditors Committee {or appointors)
as creditors of the Company).
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6.4.4

6.4.5

6.4.6

6.5

6.5.1

6.5.2

6.5.3

- Creditors Commitiee to the effect that a member or an appointor of a Designated Representative
‘associated (within the meaning of section 435 of the Insolvency Act) with a specified company or

The Creditors Comrnittes shall be entitled:

(8) by a resolution passed by at least threequarters of all of the members of the

Creditors Committee for the time being at any time to call upon & Scheme Administrator to

. resign, provided that such Scheme Administrator has been given at least twenty-eight days’

notice of the proposed resolution and of the reasons why the resolution is to be put to the

Creditors Committee and has been given a reasonable opportunity to make representations

at the meeting at which the resolution is proposed (and if such Scheme Administrator declines

to resign & resolution requiring his removal shall be put before the next meeting of Scheme
Creditors); and

(b) upon removal of a Scheme Administrator or if a Scheme Administrator ceases to hold office
for any other reason, to appoint any person qualified to act under clause 5.1.1 to bea Scheme
Administrator in hix place (and a resolution requiring ratification of such appointment ghall
be put before the neat meeting of Scheme Creditors pending which the appointes shail bave
full power to act as 2 Scheme Administrator) save that if 3 resolution is passed af a meeting of
Scheme Creditors requiring the removal of a8 Scheme Administrator pursuant to
clause 6.4.4(a) such appointment may be made by the Scheme Creditors at such meeting.

The Creditors Committee shall consider and, if thought fit, approve (such approval not to be
unreasonably withheld or delayed), on behalf of the Company, the level and payment of the fees an
expenses of the Scheme Administrators from time to tims (and so that such function may, with £hs
prior written consent of the Schems Administrators, be delegated to one or more members of the
Creditors Committes).

The Creditors Committee shall, so far as it is able, ensure that there is a Scheme Administrator in
office at all times,

Duties

Each member of the Creditors Committee, each Nominated Representative, the representative of
the Policyholders Protection Board and their respective alternates shall, in performing their
functions as such in relation to the Company, act bona fide in the interests of the Scheme Creditors
as a whole.

it shall be the duty of each member of the Creditors Committee who is in any way, whether directly
or indirectly, interested or, where such member is a Designated Representative, any of whose
appointors is, whether directly or indirectly, interested in 2 contract or proposed contract with the
Company {other than any which arises as a result of the provisions of the Scheme) to declare (or
procure that its Nominated Representative shall declars) the nature of his, its or such appointor’s
interest at a meeting of the Creditors Committes. For this purposs 4 general nétice given (o

firm and is to be regarded as interested in any contract with that company or firm is deemed a
sufficient declaration of interest in relation to any such conmtract. Such a member of the
Creditors Committee shall not be counted in the quorum, shall not be entitled to vote in relation to
any matter relating specifically to any such contract, shall retire from the meeting for so long as the
matter is discussed and voted upon and shall not receive any informatich, nor be entitled to inspect
any part of the minutes of a meeting of the Creditors Coromittee, relating thereto.

Rach Nominated Representative shall be entitled to report to the member appointing him, and each
Designated Representative shall be entitled to report to the Scheme Creditors appointing it, on the
proceedings of the Creditors Committee and, so far as necessary for that purpose, to disclose
econfidential information of the Company to those officers, employees and professionat advisers of
that member or appointor who need to lnow it in commection with (where a
Nominated Representative is disclosing information) the performance of its responsibilities as a
member of the Creditors Committee or (where a Designated Representative is disclosing
information) the performance of the Designated Representative’s responsibilities as a member of the
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6.5.4

6.6

6.6.1

6.6.2

6.6.3

6.6.4

Creditors Committee, provided that such information does not to his or its knowledge (after due
enquiry) relate to any matter where any such appointor has an interest in conflict with the Company
(other than a general conflict arising as the result of the status of the members of the
Creditors Committee or the appointors of a Designated Representative as creditors of the Scheme
Company). Each member of the Creditors Committee other than the Policyholders Protection Board
shall, and shall procure that its Nominated Representative and its officers, employces and
professional advisers shall, and where such member i3 a Designated Representative shall procure
that its appointors and their officers, employees and professional advisers shall, preserve the
confidentiality of such information and shall use such information only for the purposes of their
performing their responsibilities and fumctions (or their Designated Representative’s responsibilities
and functions) in relation to the Creditors Committee.

Each representative of the Policyholders Protection Board shall be entitled to report to the
Policyholders Protection Board on the proceedings of the Creditors Committes and, so far as
necessary for that purpose, to disclose confidential information of the Company to the members of
the Policyholders Protection Board, provided that such information does not to his knowledge (after
due enquiry) relate to any matter whers the Policyholders Protection Board has an interest in
conflict with the Company (other than a general conflict arising as a result of the status of the
Policyholders Protection Board as a creditor of the Company), Without prejudics to clauses 4.4.1
and 4.4.2, the Policyholders Protection Board shail, and shall procure that its representative and the
individual members of the Policyholders Protection Board shall, preserve the confidentiality of such
information and shall use such information only for the purposes of performing its responsibilities
and functions in relation {o the Creditors Committee.

Responsibilities and indemuity

No Scheine Creditor shall be entitled to challenge the vatidity of any act done or omitted to be dons
in good faith and with due care by any member of the Creditors Committee (or Nominated
Representative, representative of the Policyholders Protection Board or alternate) in accordance .
with and to implement the provisions of the Scheme or the exercise by any such person in good faith
and with due care of any power conferred upon it or hima for the purposes of the Scheme if exercised
in accordance with and to implement the provisions of the Scheme and no such person shall be liable
for any loss unless such loss is attributable to its or his own wilful default, fraud, dishonesty or wilful
breach of duty or trust.

Subject to the Companies Act, each member of the Creditors Committes {(and each Nominated
Representative, representative of the Policyholders Protection Board and alternate) (in each case in
their capacity as such) shall be entitled to an indemnity out of the assets of the Company against all
actions, claims, proceedings and demands brought or made against it or him in respect of any act
done or omitted to be done in relation to the Company in good faith and with.dus care by such
person in the course of implementing the Scheme in accordance with its terms.

Without prejudice to the generality of clause 6.6.2, each such person as is expressed to be entitled to
an indemnity in accordance with that clause (in the capacity in which it or he is eatitled to such an
indemnity) shall be entitled to an indemnity out of the assets of the Company:

(a) against any Hability incurred by it or him in defending any proceedings, whether civil or
criminal, in respect of any wilful default, fraud, dishonesty or wilful breach of duty or trust in
relation to the Company in which judgment is given in its or his favour orin which it or he is
acquitted; or -

{b)  inconnection with any application in any such proceedings in which relief is granted to it or
him by a couet from liability for wilful default, fraud, dishonesty or wilful breach of duty or
trust in refation to the affairs of the Company.

The Company may, with the approval of the Creditors Committee (such approval not to be
unreasonably withheld or delayed):
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6.9.1

_ Appointees, the full powers and functions of the Creditors Committes under the Scheme will |

{a) purchase and maintain for any such person as is referred to in clause 6.6.2 insurance against
any liability in respect of which the Company would be obliged to indemnify that person in
accordance with clauses 6.6.2 and 6.6.3; and

(b) pay costs incurred by any such person as is referred to in clause 6.6.2 in defending any
actions, claims, proceedings and demands of the nature described in clauses 6.6.2 and 6.6.3
which relate to the Company provided that the Company obtains from such person (er,
where such person is a Nominated Reprcsentative, representative of the Policyholders
Protection Board or an alternate, the member of the Creditors Committes which such person
represents) an obligation to reimburse the Company (with interest) in respect of any sum
which would not, in the event, have been payable by the Company under those clauses.

Valldation of acts

All acts done by the Creditors Committee or any meeting of the Creditors Committee or any person
acting as a member of the Creditors Committee or as a Nominated Representative or alternate shall,
notwithstanding that it is afterwards discovered that there was soms defect in the appointment of 2
member of the Creditors Committee or person acting as aforesaid, or that any of them were
disqualified, be valid as if every such person had been duly appointed and qualified.

Expenses

Each member of the Creditors Committee, each Nominated Representative, the representative of
the Policyholders Protection Board and their respective alternates shall be entitled to be refmbursed
by the Company for their reasonable expenses of attending meetings of the Creditors Committee,
provided that such meetings are heid in London or New York or in such other place as the Scheme
Administrators may from time to time agree.

No Creditors Committes

If at any time there are less than three members of the Creditors Committes then the Creditors
Committes may continue to exercise all its functions under the Scheme (other than those provided
for in clauses 6.4.4(a), 8.1:1(b) and 9.1.1{a) and 9.1.1(e)) for a period of twenty-eight days, during
which time the remaining members of the Creditors Committee shall endeavour to fill the vacancies
on the Creditors Committes. If they shall fail to do so within such period of twenty-cight days, the
Scheme Administratora shall, within a further fourteen days, appoint such additional
Scheme Creditors (Interim Appointees) as are required to fill such vacancies. In appointing any such
Interim Appointees, the Scheme Administrators shall endeavour to ensure that the composition of
the Creditors Committes including such Intstim Appointees is such as to secure a proper balance of
the interests of the Scheme Creditors as between themseives i relation to the Company. In the event
of such vacancies being filled, whether by appointees of the Creditors Committee or by Iaterim

restored, provided that no Interim Appointee shell be entitled to vote in relation to any resolution to

" appoint an additional member of the Creditors Committee. Any Interim Appointee will be Jiable to

be removed as a member of the Creditors Committee at any time without potice if the
Creditors Committee (excluding any Interim Appointees) appoints a Scheme Creditor to fill the
vacancy which had been filled by such Interim Appointee (and the members of the
Creditors Committes (excluding any Interim Appointees) shall use their reasongble endeavours to
il any such vacancy accordingly as soon as possible).
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6.9.2

If, following the procedure set out in clause 6.9.1, there are lzss than three members of the Creditors
Committee (including Interim Appointees appointed under clause 6.9.1) then, for so long as that is
the case, the Creditors Committes shall not exercize any functions or have any powers under the
Scheme and the following provisions shall apply: N

(a)

)

©

@

(e}

the Scheme Administrators shall use zil reasonabie endeavours to find additional members of
the Creditors Committee to enable it to function;

a Scheme Administrator may resign under clause 5.1.2, and a new Scheme Administrator
may be appointed in his place, only at a meeting of the Scheme Creditors pursuant to a
resolution proposed by the Scheme Administrators;

a Scheme Administrator may be removed, and a new Scheme Administrator may be
appointed in his place, only at a meeting of the Scheme Creditors pursuant to a resolution
proposed by the Scheme Administrators or any twenty Scheme Creditors who have Scheme
Claims of an aggregate value in excess of ten per cent of all Scheme Claims or any fifty
Scheme Creditors;

the remuneration of the Scheme Administrators shall be payable at the same rate at which it
had last been set by the Creditors Committee unless and until varied by the
Scheme Creditors; and )

the requirements for obtaining the consent, approval or agreement of and for consulting with
or notifying the Creditors Committes contained in clauses 1.1.1, 3.2.73-2-8, 5.1.2, 5.3.3(k),
5.3.4, 54.7, 5.5, 6.6.4, 7.1.9, 7.2.3, 7.2.5, 8.1.1(a), 8.6.1, 9.1.1(a), and 9.1.1(c),_the Special
Resolution and for submitting a report to the Creditors Committee pursuant to clause 6.4.2
shal] be suspended.
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7.1

7.1.1

7.1.2

"1.1.3

7.14
7.1.5

7.1.6

1.1.7

7.1.8

7.1.9

(2}  againstany liability incurred by him in defending an].f' Proceedings, whether civil or crimin

PART7 - THE BOARD AND THE SHAREHOLDERS OF THE COMPANY

The Board

The Board shall consist of such directors as shall have been nominatetf from time to time by the
Scheme Admiristrators.

The Scheme Administrators shall ensure that the composition of the Board complies with the
Companies Act. .

The Trustee shall when called upon to do so by the Scheme Administrators, forthwith take such
steps ag lie within its power to appoint or remove (as the Schemne Administrators may direct} any
director of the Company who has been nominated (or is to be treated ms having been nominated) by
the Scheme Administrators. '

The initial members of the Board shall be the persons whose names are set out in clause 1.3.6.
The powers of the Board shall be restricted in the manner described in clause 5.3.2.

No Scheme Creditor shall be entitled to challenge the validity of any act done or omitted to be done
in good faith and with due care by any member of the Board in accordance with and to implementy
the provisions of the Scheme or the exercise by any such person in good faith and with due care of
any power conferred upon him for the purposes of the Scheme if exercised in accordance with and to
implement those provisions and no such person shall be liable for any loss uniess such foss is
aitributable to his negligence, default, breach of duty or breach of trust.

Subject to the Companies Act, each director (in his capacity as such) shall be entitled to an
indemnity out of the assets of the Company against:

(a) all actions, claims, proceedings and demands brought or made against him in respect of any
act done or omitted to be done in good faith without negligence, default, breach of duty,
breach of trust, fraud or dishonesty by such director in the courss of implementing the
Scheme in accordance with its terms; and

(6)  all expenses and liabilities properly incurred by such director in carrying out his functions in
the course of implementing the Scheme in accordance with its terms. -

Without prejudice to the generality of clause 7.1.7, each director (in his capacity as such) shall be
entitled to an indemnity out of the assets of the Company: ../

in respect of any negligence, default, breach of duty, breach of trust, fraud or dishonesty
which jndgment is given in his favour or in which he is acquitted; or

(b) in connection with any application in any such proceedings in which relief is granted to him
by a court from liability for negligence, default, breach of duty, breach of trust, fraud or
dishonesty in refation to the affairs of the Company. ,

The Company may, with the approvai of the Creditors Committes (such approval not to be
unreasonably withheld or delayed): -

(a)  purchase and maintain for any dircctor insurance against any liability in respect of which the
Company would be obliged to indemnify him in accordance with clause 7.1.8; and

(b)  pay costs incuxred by a director in defending proceedings of the nature described in clause
7.1.8 which relate to the Company provided that the Company obtains from the director an
obligation to reimburse the Company (with interest) in respect of any sum which would not,
in the event, have been payable by the Company under clause 7.1.8.
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7.2
7.2.1
722

71.2.4

7.2.5

The shareholders
Forthwith upon the Scheme becoming effective, the Company will enter into the Trust Deed.

Subject to the terms and provisions of the Trust Deed and subject to clauses 7.5.3, 7.2.4 and 7.2.5,
the Trustee:

(a) upon being called upon to do so, shall take such steps as lie within its power to exercise or to
have exercised on its behalf all rights and powers to which it or any nominee is entitled in
reiation to the shares in the Company (including, without limitation, rights and powers to
appoint and dismiss directors, to vote at general meetings and to present a petition asking for
an order :ihat the Company be wound up by the court) as the Scheme Administrators may
direct; an : ;

(b)  shall not éxercise any of such rights and powers to which it is entitled, and shall direct any
nominee not to exercise on its behalf such rights and powers, except at the direction of the
Scheme Administrators.

Save with the consent of the Scheme Administrators and the Creditors Committes and (f and whilst
cach of them is a beneficiary under the Trust Deed) of BEnglish & American Group Ple
(in administration) and English & American [nsurance Holdings PLC (in administration), the
Trustes shall not sell, transfer or otherwise dispose of, encumber or create any interest in or deal
with any of the shares in the Company.

If cither: .
(2) the Scheme Administrators give notice in accordance with clause 2.1.1(e); ot

(b} & resolution is passed by the Scheme Creditors of the Company in accordance with
clause 9.1.1{f), -

the Trustee shall (subject to the terms and provisions of the Trust Deed) forthwith take such steps as
lie within its power to place the Company in voluntary liquidation pursuant to section 34 of the
Insoivency Act.

The Trustee shall, until termination of the Scheme, in relation to shares in the Company which it
holds ensure, and in relation to shares in the Company held o its behalf by a nominee direct the
nominee to ensure, that no resolution for the voluntary winding up of the Company shall be passed
without the prior written consent of, save for the purposes of complying with clavse 7.2.4, the
Creditors Committee and (if and whilst each of them is a benefifiary under the Trust Deed) of
English & American Group Pic (in administration) and English &-American Insurance Holdings
PLC (in adminisiration).
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PART 8 - MEETINGS OF SCHEME CREDITORS

8.1
3.1.1

8.1.3

3.14

_clause 6.4.2 shall be sent to Scheme Creditors free of charge.

Convening of meetings

Meetings of Scheme Creditors are to be convened ag follows:

(a)  The Scheme Administrators shall convene a mesting of the Scheme Creditors at least once n
every year, the first such meeting being held in 1995 and thereafter not mors than
fifteens months elapsing between one meeting and the next, unless the Scheme Administrators
and the Creditors Committee agree that any such meeting should not be heid,

{(b) The Creditors Committes may at any time convene a meeting of the Scheme Creditors to
consider a resolution:

(i) for the removalof a Scheme Administrator pursnant to clause 6.4.4(a);
(i) for the appointment of a Scheme Administrator pursuant to clause 6.4.4(b); or
iif) for such other purpose a3 it thinks fit.

()  The Scheme Administrators may ai any {ime convene a meeting of the Scheme Creditors for %
such purpose as they think fit.

(d)  Any twenty Scheme Creditors who have Scheme Claims of an aggregate value in excess of
ten per cent of all Scheme Claims or any fifty Scheme Creditors may by notice n writing
signed by them or on their behalf and deposited at the registered office of the Company
require the Scheme Administrators to convene a meeting of Schems Creditors for such
purpose as they think fit, The notice must specify the purposs for which the meeting i8
required and it shall be the duty of the Scheme Administrators forthwith to summon a
mecting of Scheme Creditors for that purpose and to give such notice of the meeting as is
necessary to enable such purpose to be carried ont effectively in accordance with the
provisions of the Scheme. ‘The Policyholders Protection Board shall, for the purposes of
convening a meeting of Scheme Creditors, be counted 23 a separate Scheme Creditor in
respect of each Established Scheme Liability assigned to it (provided that where more than
one Established Scheme Liability has been assigned to it by the same Protected Policyholder,
such Established Scheme Liabilities shall be counted 24 one for such purposes).

There shall be laid before each meeting of Scheme Creditors-convened pursuant to clause 8, 1.1(a)
the report referred to in clause 6.4.2 unless the Scheme Admiifistrators and the Creditors Commitiee
agree that any such meeting should not be held, in which case 2 copy of ths report referved to ing

At least twenty-eight days’ notice shall be given of a meeting of Scheme Creditors. The notice shall
be exclusive of the day on which it is served or deemed to be served and of the day for which it is
given, and shall (in the case of a meeting convened pursuant to clause 8.1.1(a)) specify the place and
time of the meeting and the place from which a copy of the report referred to in clause 6.4.2 can bo
obtained by Scheme Creditors free of charge prior to the meeting. ’

Notice of a mesting of Scheme Creditors shall be given: o -

(a) toeach Scheme Creditor to whom the Company owes an Established Scheme liability, and
to any other Scheme Creditor who has applied in writing to the Company to recgive notice of
such meeting, by sending notice by pre-paid post to such Scheme Creditor at his jast known
address; and

(b)  to ail other Scheme Creditors by placing advertisements containing the requisite information
in such newspaper or newspapers as the Scheme Administrators shail consider appropriate.
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8.3.2

8.3.3

3.34

Any such notice shall be deemed to have been served on the date on which it is posted or, as the case
may be, the latest date on which the advertisement appears.

‘The accidental omission to give notice of a meeting of Scheme Creditors to, or the non-receipt of a
notice of such a meeting by, any Scheme Creditor entitled to receive notice shall not Invalidate the
proceedings at that mesting.

Resolations

If a meeting of Scheme Creditors is convened at a time when a resolution is to be put to the next
meeting of Scheme Creditors pursuaat to clauses 6.2.3, 6.2.4 or 6.4.4(a), the business of the meeting
shall include the resolution concerned, and in the case of a resolution to remove a Scheme
Administrator pursuant to clauss 6.4.4(a) whichy, if passed, would resuit in there being no Scheme
‘Administrators in office, shall also include a resolution that a named person qualified to act under
clause 5.1.1, and willing to be appointed, be appointed as a Scheme Administrator in his place.

No mesting shall be convened unless the notice of the mecting sets out the text of cach resolution, or
an adequate summary thereof, which is to be proposed at the meeting (or if no resolution is to be
proposed at the meeting, the nature of the business to be discussed thereat) and (in the case of a
notice which is sent by post) is accompanied by a letier explaining (in relation to each such
resolution) why the meeting is being convened.

Veting

A regsolution put to a meeﬁng of Scheme Creditors shail be effective only if it is approved by 2
majority in nuraber representing at least twenty-six Scheme Creditors and three-quarters in value of
the Schema Creditors present and voting either in person o by proxy at the meeting.

Every Scheme Creditor entitled to vote shall have the right to appoint any person as his proxy to
attend and vote instead of him. The instrument appointing a proxy may be in any form which the
Scheme Administrators may approve and must be lodged at the place specified in the notice of
meeting for the lodging of proxies not less than forty-eight hours before the meeting (or adjourned
meeting) at which it is to be used.

No business shall be transacted at any meeting of Scheme Creditors unless a quorum is present when
the meeting proceeds to business. Fifty Schema Creditors present in person or by proxy and having
the right to vote at the meeting shall be a quorum, unless the Scheme” Administrators and the
Creditors Commitiee agree 2 smaller number. All resolutions put tothe vote of any meeting shall be
decided on a poll (rather than on 2 show of hands). The Policyholders Protection Board shall, for the
purposes of calculating whether a quorum is present and for voting on a resclution of Scheme
Creditors, be counted as a separate Scheme Creditor in respect of each Established Scheme Liability
assigned to it (provided that where more than one Established Scheme Liability has been assigned to
it by the same Protected Policyholder, such Established Scheme Liahilities shall be counted as one
for such purposes). .. N

A Scheme Administrator shall preside (or shall nominate a representative to preside) at each
meeting of the Scheme Creditors (other than at a meeting at which & resclution to remove 2
Scheme Administrator is proposed, when the Scheme Conflicts Administrator shall preside), but ifa
Scheme Administrator (or his nominated represemtative) or, if relevant, the Scheme Conflicts
Administrator is not present within thirty minutes after the time appointed for opening the meeting
or is unwilling to preside, the Scheme Creditors present in person or by proxy shall choose some
member of the Creditors Comemittes, or, if no such member is present or if all such members present
decline to preside, ons of themselves, to be chairman of the mesting. If no person is willing to preside
as chairman of the meeting, the meeting shall be adjourned for seven days, apd, if no persen is
willing to preside as chairman of the adjourned meeting, the meeting shall be dissolved.
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8.4 Separate meetings

8.4.1 The Creditors Committee or the Scheme Administrators may at any time convene separate
meetings of the Scheme Creditors who are Protected Policyholders, Schems Creditors who are
3 July 1980 - 6 October 1983 ILU Policyholders and Scheme Creditors who are General Scheme
Creditors for the purpose of considering a resolution that the Scheme be terminated and that the
Company be wound up. Any twenty Scheme Creditors who have Scheme Claims of an aggregate
value in excess of ten per cent of ail Scheme Claims or any fifty Scheme Creditors may also by notice
in writing signed by-them or on their behalf and deposited at the registered office of the Company
require the Scheme Administrators to convene such separate meetings of Scheme Creditors for such
purpose. It shall be the duty of the Scheme Administrators forthwith to summon such separate
meetings of Scheme Creditors for such purpose and to give such notice of the meztings as is
necessary to enable such purpose to be carried out effectively in accordance with the provisions of
the Scheme,

842  To every such separate meeting the provisions of clauses 8.1.3, 8.1.4, 8.1.5, 8.2.2 and 8.3 shall apply
' (mutatismutandis) but so that the resolution shalf only be effective if!

{a) it is approved by a majority in mumber representing at least twenty six Scherne Creditors who
are Protected Policyholders and three-quarters in value of the Scheme Creditors with Schems
Claims who are Protected Policyholders present and voling either in person or by proxy at the
separate meeting (applying, for the avoidance of doubt, the last sentence of clause 8.3.3);

()  itisapproved by a majority in number representing at least twenty six Scheme Creditors who
are 3 July 1980 — 6 October 1983 ILU Policyholders and three-quarters in value of the
Scheme Creditors with Scheme Claims who are 3 July 1980 - 6 October 1983
ILU Policyholders present and voting either in person or by proxy at the separate
meeting; and

(c) it is approved by a majority in number representing at least twenty six General Scheme
Creditors and three-quarters in valus of General Scheme Creditors present and voting either
in person or by proxy at the separate meeting.

85 Valuation of Scheme Claims for the purposes of meetings

8.5.1 For the purposes of valning any Scheme Claim for any of the purposes referred to in clauses 8.1.1(d),
3.3.1 and 8.4.2, the vatue of the Scheme Claim shall, in the case of a Scheme Claim which has
become an Established Scheme Liability, be the amount of the liability so established (less the
amount of any payments paid, or treated as having been paid, by the Company under the Scheme in
respect thereof), and, in the case of any other Scheme Claim, be such amount as may, for the
purposes of such meeting only, be estimated as the value of such Scheme Claim by the

"Scheme Administrators.

852  In the event that a Scheme Creditor disputes the value which has been put on its Schems Claim
pursuant to clause 8.5.1 or otherwise the amount for which its vote should be counted, the dispule
shall be referred to the president for the time being of the Society of Practitioners of Insolvency
(or, if a Scheme Admimistrator or the Scheme Conflicts Administrator or any of their parthers at
such time occupies such office, the president at that time of the Institute of Chartered Accountants in
England and Wales or, if a Scheme Administrator or the Schexre Conflicts Administrator or any of
their partners at such tims occupie¢s both such offices, the president of the Law Society of England
and Wales), or such other individual qualified to act as an insolvency practitioner within the
meaning of section 390 of the [nsolvency Act as he may nominate who shall consult with such
refevant experts as he thinks appropriate and who shall act as an expert not an arbitrator and whose
decision (including as to who should bear the costs of such referral) shall be final (but only as regards
the convening of the meeting or the vote on that occasion).

i
1

8.53 For the purposes of ascertaining whether or not the requisite percentage for the convening of any
meeting of Scheme Creditors or the requisite majority at any meeting of Scheme Creditors has been

70

100



i
|

obtained, the amount of each Scheme Claim which it denominated in a currency other than
US dollars shall be converted into US dollars at the rate of exchange published in the
Financial Times for the purchase of US dollars with such currency at close of business (London time)
on ths last business day preceding the date for which the meeting has bean convened, or, in the case
of an adjourned meeting, the date to which the meeting has been adjourned (or, if no such rate is
published in the Financial Times on that date, the mid-market rate for US dollars on such date
quoted by Lloyds TSB Ple, or, if no such rate is so published or quoted, such rate as may reasonably
be determined by the Scheme Administrators),
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PART 9 - TERMINATION OF THE SCHEME

9.1
9.1.k

9.12

Termination Events .

Subject to clauses 7.2.4 and 9.2 (which shall survive such termination), the Scheme shall terminate ift

(a)

(o)

(©
(d)

(&

)

4]

over the period of five years from the Effective Date the aggregate payment made by the
Company in respect of Established Scheme Liabilitics is less than wouid have been made if the
Payment Percentage had been set at the Effective Date and maintained for five years thereafter
at a level of five per cent (unless prior to the expiration of the said period:

(i) the Scheme Administrators shalf have agreed otherwise and given written notice of such
agreement to the Company; and

(i) the Creditors Committee shall have agreed otherwise by a resolution passed by a majority
which includes the Policyholders Protection Board); or

all the liabilities of the Company (including liabilities arising pursuant to clause 3.3.2) have been
discharged in full; ox

the Company is wound up by order of the Court; or

there is an order made by the Court appointing an administrator in relation to the Company
and the Policyholders Protection Board consents to the termination of the Scheme; or

the Scheme Administrators, with the agresment of the Creditors Committee, give notice in
writing to the Company at its registered office that, after due enquiry, they have concluded that
the Scheme is nio longer in the intercsts of the Scheme Creditors and that the Company shounid
be wound up (provided that, in reaching such conclusion, no account ghail be taken of changes
in currency exchange rates after the Record Date); or

a resolution that the Scheme should be terminated and that the Company should be wound up is
passed at a meeting of the Scheme Creditors; or

the Company goes into liquidation by reason of a resolution of its members passed in
accordance with section 84 of the Insolvency Act. '

1

If the Scheme terminates the following provisions shall apply: .

(a)

termination of the Scheme shall be without prejudice to ahiv" right or obligation which shail hay
arisen under the Scheme as a result of any act or omission which took place prior to the ™

 termination of the Scheme including, without limitation:

(®)

(i) any right to an indemnity out of the assets of the Company a3 & result of an act or
omission which took place, or as a result of liabilities or expenses which were incurred,
prior to the termination of the Scheme; and

(i) any rights of the Policyhoiders Protection Board arising by reason of clauses 4.3.1, 4.3.2,
4.3.3 and 4.3.4 and the provisions of this and 4.2.54 and 4.5.3 together with

4

aph § of the Special Resofution ghall continue 1n full force ang

as soon a8 practicable following termination, the Scheme Administrators shall cause notices
stating that the Scheme has terminated to be placed in such newspaper as the Scheme
Administrators consider appropriate for one day a week for three conggeutive weeks following
such termination.
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9.2 Effect of winding up
If the Company is wound up the following provisions shall apply:
i (a) the assets of the Company shall be applied in discharge of:

() all its Habilities that are given preference in its winding up by virtue of the statute pursuant
to which the winding up is conducted;

(i) alfliabilities proved in its winding up in respect of all claims against it (which shall include,
without limitation, Pre-Scheme Costs and Scheme Costs) other than Scheme Claims; and

(iii) Scheme Claims,

and to the extent that any such liabilities are in excess of the amount of the Company’s assets, they
P shall be paid in the order sct out in this clause 9.2(a) and rateably within each category of liabilities
i referred to in paragraphs (i), (if) and (iii) above;

(b) the entitlement to dividends in the winding up of the Company of each Scheme Creditor who
has received a payment under the Scheme in respect of a Scheme Claim shall be determined as
follows: .

(i) such Scheme Creditor shail be treated as having proved in the winding up for the amount
for which he actually proves in the winding up increased by the aggregate amount (the
Scheme Amount) of payments, converted into sterling at the rate of exchange prevailing in
the winding up, received by him in respect of the Scheme Claim under clause 3.3.1 {a) or
{b) or treated as having been so received under clause 2.3.2 or otherwise; and

(ii) such Scheme Creditor shall be treated as having received by way of dividend in the
winding up an amount equal to the Scheme Amount and shall not be entitled to any
dividend in the winding up unless and until all the Scheme Creditors proving in the
winding up have received an equivalent percentage dividend; but subject thereto

(i) such Scheme Creditor shall be entitled to receive dividends in the winding up of the
Company {calculated by reference to the amount for which he is treated as having proved
as aforesaid) pari pessu with all the Scheme Creditors of the Company, and -

i (¢) accordingly:

() for the purposes of any duty which the Policyholders Protection Board may owe under
sectionz 6 to 8 of the Policyholders Protection Act (as then in- force) in respect of any
liability of the Company towards 2 policyholder or other person arising out of a Scheme
Claim, the amount of that liability shall be the amount for which that person shail be
treated as having proved in the winding-up in respect of such Scheme Claim, calculated in
accordance with clause 9.2(b)(i); and

(i) anyamount treated as having been received by that person under clause 9,2(b)(ii) shall, for
the purposes of section 14 of the Policyholders Protection Act, be dreated as a payment
referable to such liability towards that person and as reducing any sum payable by the
Policyholders Protection Board under that Act by reference to such liability,

;
;
!
]
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PART 10 ~ GENERAL SCHEME PROVISIONS

19.1
10.1.1

10.1.2

10.2
10.2.1

10.2.2

10.3
10.3.1

Effective Date

Subject to clause 10.1.2, the Scheme shall become effective as soon as a copy of the order of the Court
sanctioning the Scheme shall have been delivered for registration to the registrar of companies in
England and Wales as required by section 425(3) of the Companies Act.

The final step to make the Scheme effective shall not be taken unless the Winding up Petition shall
have previously been dismissed.

Scheme costs
As soon as practicable after the Effective Date there shali be paid by the Company:

(2) all costs, charges, expenses and disbursements reasonably incurred by the Company on or after
the Provisional Liquidation Date, but prior to the Effective Date, in connection with the
negotiation, preparation and implementation of the Scheme, including the costs of holding the
meeting of its Scheme Creditors convened to consider the Scheme and the costs of obtaining th
sanction of the Court;

{b) insofar as they do not fall within clause 102.1.(a), all costs, charges, expenses and
disbursements reasonably imcurred by, and the remuneration of, the Provisional Liquidators
(including, without limitation, all such expenses ag are payable to the Provisional Liquidators
out of the property of the Company pursuant to rule 4.30(3) of the Insolvency Rules 1986 mads
pursuant to the Insolvency Act) which are payabie by the Company to the Provisional
Liquidators as provisional liquidators of the Company; and

{c) the costs incurred by the Trustee prior to the Effective Date in connection with the negotiation,
preparation and implementation of the Scheme for the Company,

So long as the Scheme remains in force (but subject to clauge 10.2.2(e)) there shali be paid in full out
of the assets of the Company:

(a) all costs, charges, exﬁcnscs and disbursements incurred by the Company in the course of
carrying out the Scheme and of complying with the provisions of the Companies Act;

(b) insofar as they do not fall within clause 10.2.2 (a), and without prejudice to the provmlom of
clause 6.4.5, all costs, charges, expenses, and disbursements incurred by, and the remuneration
of, the Scheme Administrators to the extent that such costs, charges, expenses, disbursemen
and remuneration are referable to the affairs of the Company;

(cy the expenses payable under clause 6.8 and the costs, charges, expenses and disbursements
incurred by, and the remuneration of, the Trustee in its capacity as trustee of the trusts
constituted by the Trust Deed; _

{d} insofar as it does not fall within clauses 19.2.2 (a) or (b}, any sum which the Company iz obliged
topaybyreasonoftheobhgnﬁonslmposedonitbyclausmS45 546 547 §.6.2,6.6.3,6.6.4,
1.1.7,7.1.8and 7.1.9; and

(6) notwithstanding that the Scheme shall have terminated, the costs of placing the notices required
by clause 9,12 (b).

Modification of the Scheme

Subject to clause 10.3.2, the Company may, at any hearing to sanction the Scheme, consent on behalf
of all those concerned to any modification of the Scheme or any terms or ccndmons which the Court
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10.3.2

104

10.5

may think fit to approve'or impose and which would not directly or indirectly have a materially
adverse effect on the interests of any Scheme Creditor under the Scheme.

Any modification, term or condition as is referred to in clause 10.3.1 which, in the opinion of the
Policyholders Protection Board, would directly or indirectly adversely affect the interest of the
Policyholders Protection Board in the Scheme shall not take effect unless approved by the
Policyholders Protection Board.

Notice

Any notice to be given to the Company under or in refation to this Scheme shall be given in writing
and shalf be deemed to have been duly given if it is delivered by hand or sent by pre-paid first class
post, and by air mail where it is addressed to a different country from that in which it is posted, to the
Company at 20 Farringdon Street, London EC4A 4PP, United Kingdom (or at such other address as
the Scheme Administrators may notify to Scheme Creditors for the purpose of this clause 10.4 in such
newspaper as the Scheme Administrators consider appropriate for one day a week for three
consecutive weeks), and any notice posted as aforesaid shall be given also by telefax to the Company
at such address and shall be deemed to have been given on the seventh (or, if by airmail, the
fourteenth) day following the date on which it is posted.

Governing law and jurisdiction

The Scheme shall be governed by, and construed in accordance with, English law and the Scheme
Creditors hereby agree that the Court shall have exclusive jurisdiction to hear and determing any suit,
action or proceeding and to settle any dispute whick may arise out of the Explanatory Statement or
any provision of the Scheme, or out of any action taken or omitted to be taken under the Scheme or in
connection with the administration of the Scheme, and, for such purposes, the Scheme Creditors
irrevocebly submiit to the jurisdiction of the Court provided, however, that nothing in this clause 10.5
shall affect the validity of other provisions determining governing law and jurisdiction as between the
Company and any of the Scheme Creditors, whether contained in any contract or otherwise.

Dated 28 Octaber 1994,

Tk
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CHANGCE

CLIFFORD CHANCE LLP

EXECUTION TEXT

THE INSTITUTE OF LONDON UNDERWRITERS
AND
THOMAS ALEXANDER RIDDELL
AND
JOHN MITCHELL WARDROP
AND

MICHAEL STEVEN WALKER

DEED OF APPOINTMENT AND REMOVAL
RELATING TO
THE ILU TRUST FUND

UK-2938502-v2A

70-40381835
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EXECUTION TEXT

THIS DEED is made the 21st day of Decemnber 2011

BETWEEN

(D

(2)

(3)

THE INSTITUTE OF LONDON UNDERWRITERS (registered in England No.
00019900) whose registered office is at 3 Minister Court, Mincing Lane, London,
EC3R, 7DD (the "TLU");

THOMAS ALEXANDER RIDDELL of KPMG LLP, 8 Salisbury Square, London,
ECA4Y 8BB (the "Retiring Trustee"); and

JOHN MITCHELL WARDROP of KPMG LLP, 8 Salisbury Square, London,
EC4Y 8BB and MICHAEL STEVEN WALKER of KPMG LLP, 8 Salisbury
Square, London, EC4Y 8BB (each a "New Trustee" and together the "New
Trustees").

INTRODUCTION

(A)

(B)
(C)

(D)

(E)

(F)

This deed is supplemental to a deed dated 29 May 2003 titled 'ILU Trust Deed'
between Anthony James McMahon, the Retiring Trustee and the LU (the "Definitive
Deed"), the ILU established a trust of sums receivable from English & American
Group Plc and English & American Insurance Holdings Plc pursuant to guarantees of
sums payable under policies issued by the ILU on behalf of English & American
Insurance Company Limited on or after 1 September 1983 (the "Trust"),

The Retiring Trustee is the sole present trustee of the Trust and wishes to retire.

By clause 3.1.3 of the Definitive Deed, the ILU is vested with the statutory power
(subject as provided in the said clause 3.1.3) of appointing new trustees of the Trust.

On 5 December 2011, the Creditors' Committee (as defined in the scheme of
arrangement of English & American Insurance Company Limited and its Scheme
Creditors (as therein defined) dated 28 October 1994, as subsequently amended (the
"EAIC Scheme")) passed a resolution to appoint John Mitchell Wardrop as a Scheme
Administrator (as defined in the EAIC Scheme) with effect from 6 December 2011.

On 12 October 2006, the Creditors' Committee {as deﬁncﬂ in the EAIC Scheme)
passed a resolution to appoint Michael Steven Walker as a Scheme Administrator (as
defined in the EAIC Scheme) with effect from 12 October 2006.

The New Trustees have consented to act as trustees of the Trust.

THIS DEED PROVIDES THAT

1.

The ILU in exercise of the power given to it by the Definitive Deed and by the
Trustee Act 1925 and of every other power enabling it hereby appoints the New
Trustees as trustees of the Trust in place of the Retiring Trustee with effect on and
from the date of this deed.

‘This deed is delivered on the date written at the start of the deed.

UK-2938502-v2A 1 07 70-40381835



EXECUTION TEXT

3. This deed may be execcuted in any number of counterparts, each of which is an
original and all of which together evidence the same agreement. This deed shall not
come into effect until each party has executed at least one counterpart.

4. This deed shall be governed by, and construed in accordance with, English law and
that the English courts shall have exclusive jurisdiction to hear any dispute.

EXECUTED by the parties as a deed

UK-2938502-v2A 70-40381835
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Executed as a deed by

)
THE INSTITUTE OF LONDON UNDERWRITERS )

Beanmie. Hewag, Hadate, Wb

Lonbart, ECIA AEC

UK-29385G2v2ZA
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Signature of director

Nzinc of direcior

Signature of witness
Name of withess

Address of witness

EXECUTION TEXT

70-40381835



Signed as a deed by

)

THOMAS ALEXANDER RIDDELL )

in the presence oft

=Y

FABEu oy y’VMFF#

.......................................................

8 SaUSBURY sdwke

.........

Lauc,om eca‘t %53
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.......................................................

' THOMAS ALEXANDER RIDDELL

Signature of witness
Name of witness

Address of witness



Signed as a deed by )
JOHN MITCHELL WARDROP F"\ TN "\_/

~ JOHN MITCHELL WARDROP

Homet vt

z it the presence of:
e ' m"&v ................................... Signature of witness

FABR&“’MAM Name of witness
N {" KPHG Ul Address of witness

.................................................................

8 SauSBoRt Sguee
LboNoow | €CAY /BB
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Signed as a deed by
: MICHAFEL STEVEN WALKER

MICIIA[IL STEVEN WALKER

in the presence oft

= . "
i DESTRLT S0t 1 7o RS Signature of witness

Fnr-j,tz\h‘a MarFt Name of witness

.................................................................

SO SO Address of witness
g’ &usgoa% SQMUZ |
LONhoN QCLA"‘{ 3%3

i
i
¢
H
H
§
I
i
i
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;
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No. of 2013
IN THE HIGH COURT OF JUSTICE

CHANCERY DIVISION

Before the Honourable Mr[s] Justice [°]
Dated this [¢] day of {+] 2013

IN THE MATTER OF
ENGLISH & AMERICAN INSURANCE COMPANY LIMITED

AND

IN THE MATTER OF THE TRUSTEE ACT 1925

BETWEEN
() JOHN MITCHELL WARDROP
(2) MICHAEL STEVEN WALKER

(in their capacity as trustees of a trust declared on 29" May 2003
by Anthony James McMahon, Thomas Alexander Riddell
and the Institute of London Underwriters)

Claimants

DRAFT ORDER

UPON the application of the Claimants (the "Trustees™) by Part 8 Claim Form dated []
pursuant to section 57 of the Trustee Act 1925

AND UPON hearing counsel for the Claimants
AND UPON reading the Witness Statement of the First Claimant

87456-3-44-v0.5 70-40381835
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AND UPON the Court being satisfied that the transaction referred to hereunder is expedient
but cannot be effected without the assistance of the Court by reason of the wording of clause
2.2 of the relevant trust instrument

IT IS ORDERED that:

1. The Trustees shall hereby have conferred on them the power to apportion the trust fund
held by the Trustees on the terms of the trust declared on 29™ May 2003 by Anthony
James McMahon, Thomas Alexander Riddell and the Institute of London Underwriters

(the "Trust Fund" and the "Trust Deed") so that from the whole of the present Trust
Fund: ‘

(1) assets [to the value of [x] percentage of the Trust Fund / from the Trust Fund to
the value of £[x] and US$[x]] as at the date of this Order ("Apportioned Fund
A") may be apportioned by the Trustees so as to be held on the trusts set out in the
Trust Deed subject to this Order for the benefit of those Beneficiaries (as defined
in the Trust Deed) whose claims are as at the date hereof subject to the Scheme of
Arrangement sanctioned by the High Court and with an effective date of 12
October 2010 which is annexed hereto at Annex 1 (the "Apportioned Fund A
Beneficiaries" and the "Closing Scheme" respectively) and

(2) the balance of the assets of the Trust Fund (the "Reserve Fund") may be
apportioned by the Trustees so as to be held on the trusts set out in the Trust Deed
subject to this Order for the benefit of those Beneficiaries whose claims are as at
the date hereof not subject to the Closing Scheme because their claims are
excluded from it by reason of their being entitled under an irrevocable letter of
credit issued in their favour by Marsh & McLennan Companies Inc as described
in the First Claimant’s Witness Statement (the "Reserve Beneficiaries").

2. Upon and following such apportionment taking place:

(1) Payments shall be made from Apportioned Fund A to the Apportioned Fund A
Beneficiaries only after the Trustees are satisfied that all liabilities of EAIC to the
Apportioned Fund A Beneficiaries have become Established Liabilities, as defined
by the Trust Deed, (or the equivalent in the event of the winding up of EAIC) or
have ceased to be lLiabilities of EAIC to Apportioned Fund A Beneficiaries,
whereupon Apportioned Fund A shall, after payment of or allowance for all costs,

charges, expenses and disbursements, be distributed amongst the Apportioned
Fund A Beneficiaries pari passu.

(2) Payments shall be made from Reserve Fund to the Reserve Fund Beneficiaries
only after the Trustees are satisfied that all liabilities of EAIC to the Reserve Fund
Beneficiaries have become Established Liabilities, as defined by the Trust Deed,
(or the equivalent in the event of the winding up of EAIC) or have ceased to be
Habilities of EAIC to Reserve Fund Beneficiaries, whereupon the Reserve Fund
shall, after payment of or allowance for all costs, charges, expenses and
disbursements, be distributed amongst the Reserve Fund Beneficiaries pari passu.
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Alternatively:

1. The Trustees shall hereby have conferred on them power in relation to the trust fund held
by the Trustees on the terms of the trust declared on 29® May 2003 by Anthony James
McMahon, Thomas Alexander Riddell and the Institute of London Underwriters (the
"Trust Fund" and the "Trust Deed") to make interim payments from the Trust Fund to
those Beneficiaries whose claims are as at the date hereof subject to the Scheme of
Arrangement sanctioned by the High Court and with an effective date of 12 October 2010
which is annexed hereto at Annex 1 (the "Closing Scheme Beneficiaries" and the
"Closing Scheme" respectively) notwithstanding that certain Relevant Liabilities have not
either become Established Liabilities or ceased to be Relevant Liabilities (in each case as
defined in the Trust Deed), subject to the following:

(1) The Trustees shall make such payments only once they are satisfied that all
liabilities of EAIC to the Closing Scheme Beneficiaries have become Established
Liabilities as defined by the Trust Deed (or the equivalent in the event of the
winding up of EAIC) or have ceased to be liabilities of EAIC to such
Beneficiaries; and

(2) The Trustees shall retain a sum of £]x] and US$[x] to meet the claims of any other
Beneficiaries who are found hereafter to have Established Liabilities as defined by
the Trust Deed. In the event that such claims do not arise or do not exhaust such
retained fund, the balance thereof shall be distributed amongst all Beneficiaries
with valid claims pari passu pursuant to the terms of the Trust Deed, subject to
any further order of the Court.

87456-3-4440.5 70-40381835
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Re English & American Insurance Company Limited

OPINION

i am asked to provide this Opinion to the two trustees of a trust which has arisen in the
course of the administration under Schemes of Arrangement of an insolvent insurance

company, English & American Insurance Company Limited {“EAIC”).

It is intended that this Opinion will assist the trustees in determining whether ta make an
application to the High Court pursuant to section 57 of the Trustee Act 1925 and, if the
trustees do determine to bring such an application, it is also intended that this Opinion will

be piaced before the Court as part of the materials in support of the application.

The factual background

The refevant factual background is weli known to the trustees, whe are also administrators
of the Schemes of Arrangement. In addition, | understand that if an application is made to
the Court in due course, a detailed factual affidavit will be presented, most likely from Mr
John Mitchell Wardrop, one of the trustees and a partner in KPMG LLP {"KPMG"). | shall not,
therefore, reiterate the full factual background in this Qpinion. The key elements of the

background for the purposes of the legal analysis contained herein are as follows.

The Schemes of Arrangement

On 19 March 1993, EAIC acting by its directors presented a petition for its insolvent winding

up and provisional liquidators, being two partners in KPMG, were appointed.

On B fFebruary 1995, a Scheme of Arrangement under s. 425 of the Companies Act 1985
became effective, whereby EAIC continued in run-off and was to make payments to
creditors pro rata to their agreed claims, which were labelled “Established Scheme
Liabiities” (the “Original Scheme”). It was later amended with an effective date of 31

August 2000 (from when it was labelled the “Run-Off Scheme”). It was further adjusted
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with an effective date of 12 October 2010, when a “Closing Scheme” tock effect. By the
Closing Scheme (1) a bar date of 11 April 2011 for the submission of claims and {2} a “once
and for all” valuation of all EAIC's remaining liabilities (including contingent and prospective
liabilities) were imposed on all potential policy-holders’ claims, with the exception of one

specific category of policies, which is discussed below.

The administrators of the schemes are now working towards the payment of a final dividend
to all eligible creditors and hence the conclusion of EAIC's passage through the insclvency
process. Very considerable sums have been involved in that process: | am instructed that as

at January 2013, for instance, around USS322m had been paid out to creditors under the

Schemes,

The Trust

EAIC was a member of the Institute of London Underwriters {“the ILU”) for a number of
years. In that period, EAIC's holding companies or former holding companies, including
Marsh & Mclennan Companies, Inc ("Marsh Mac”), English & American Graup Plc {“Group")
and English & American Insurance Holdings Plc (“Holdings”), issued guarantees addressed to

the ILU in relation to policies signed and issued on EAIC's behalf by the ILU.

Group and Holdings alse became insolvent in 1993, Under their schemes of arrangement,
they paid £9,783,906 to the then scheme administrators of EAIC, which, on the terms of a
trust instrument executed on 29 May 2003 between the then scheme administrators and
the ILU (the “Trust Instrument”), the scheme administrators were required to hold {together
with accrued income} on trust for the beneficiaries of the guarantees given to the ILU by

Group and Holdings (the “Trust”).

The intent behind the establishment of the Trust was obviously to ensure that those policy
holders intended to benefit from the guarantees obtained a material benefit from them
notwithstanding Group’s and Holdings” insolvency. The iLU in effect extracted that benefit
from the scheme administrators of Group and Holdings by obtaining the payment of
£9,783,906 as the price for the release of the guarantees issued by those companies. That
cash benefit was then to be sheltered, until it could be paid out, in a segregated trust fund
just for them, Hence they would recelve their appropriate dividend from the EAIC estate
along with all other policy holders but would also receive an additional payment from the

trust fund on top.
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10.

11,

(1)

(2)

On the terms of clause 2.2 of the trust instrument:

“... payments shall be made to Beneficiaries only after the Trustees are satisfied that afl
Relevant Ligbilities have become Established Liabilities for the equivalent in the event of the
winding up of EAIC) or ceased to be Relevant Lidbii;‘ties, whereupon the Trust Fund shall,
after payment of or allowance for ull costs, charges, expenses and disbursements, be

distributed amongst the Beneficiaries pari passu”.

The difficulty faced by the trustees, and which gives rise to the potential application to
Couwrt, is that a very small pool of “Relevant Labilities” have not become “Established
Liabilities” and are unlikely to within any reasonable period. The consequence of the
wording of clause 2.2 is that the administration of the Trust will remain paralysed such that
none of the beneficiaries will receive their proper share from the trust fund for an indefinite
and potentially lengthy period. The factual reasons for this, which wili, | understand, be set

out in full in the evidence in support of any application made to the Court, are in brief

summary;

The beneficiaries of the Trust are defined as any “creditor of EAIC... who has for potentially
has} a valid and enforceable claim properly due and payable by EAIC under a policy signed
and issued by the ILU on EAIC’s behalf ... on or after 1 September 1983".

Amongst the universe of policy holders with such poticies issued on or after 1 September
1983 are a small number who also have the benefit of a Letter of Cradit issued in favour of
the [LU by Marsh Mac which is available to satisfy EAIC’s propertion of any valid claim under
policies issued by EAIC through the ILU in the period from 3 July 1980 to 6 October 1983
{both dates inclusive). These are those policy holders with policies issued through the iLU
between 1 September 1983 and 6 October 1983 (again, both dates inclusive) (the
"Overlapping Beneficiaries”). These policy holders fall within the definition of “Beneficiary”
within the Trust Instrument but, if they ever make a claim, may well make it under the Letter
of Credit [which ought to give them a compiete recovery), rather than maling a claim in the
Schemes or to the trust fund. (Assuming they did, Marsh Mac would then be subrogated to
their claims under the relevant policies, however, and hence might itself then claim through

such policy holders to the trust fund.)
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(3)

{4)

(6)

The terms of the Trust instrument itself contain no “bar date” by which a claim has to be
submitted to the trustees in order for a beneficial interest to arise or to continue. For the

vast majority of beneficiaries, this does not matter because their claims are subject to the

Closing Scheme such that:

{a) if they submitted claims before the bar date, they will, if valid, become Established

Scheme Liabilities under the Scheme and thus Established Liabilities under clause 2.2 of

the Trust Instrument; or

{b) if they failed to submit claims before the bar date or do so but their claim is rejected
{and not upheld in proceedings thereafter), EAIC will cease to be liable to them and

hence they will cease to hold Relevant Liabilities under clause 2.2 of the Trust

Instrument.

The scheme administrators have elected, however, to exclude the claims of policy holders
who have rights under the Marsh Mac Letter of Credit from the Closing Scheme: clause
4.1.2. Hence they are not subject to the bar date set under that Scheme, but will continue
to be administered by the Scheme Administrators under the Run-Off Scheme. {I am
instructed that the Schame Administrators will, with actuarial assistance, create a reserve to

satisfy such claims before making the final distribution to all other creditors under the

Closing Scheme.}

An effect of the exclusion of the claims of policy holders with the benefit of the Marsh Mac
Letter of Credit from the Closing Scheme is that the claims of the Overlapping Beneficiaries,
being a sub-set of those policy holders, will, therefore, not become Established Liabilities
within clause 2.2 of the Trust Instrument or cease to be Relevant Liabilities within the
administration of that Scheme, whereas the claims of the vast majority of policy holders who

had the benefit of Holdings’ and Group’s guarantees to the LU will have done so.

Instead, they will continue to be administered under the Run-Off Scheme, under which no

bar date is in place or is likely to be in the foreseeable future.

This, moreover, effectively freezes the trust fund for an indefinite and potentially very
lengthy period because, on the terms of tlause 2.2, it will not be the case that, as the Closing

Scheme reaches its conclusion with a final dividend to all policy holders who are not
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heneficiaries of the Trust, “alf Relevant Ligbilities have become Established Liabilities”

{emphasis added) within clause 2.2 of the Trust Instrument.

12. | am instructed that there are just 19 policy holders {one of which is a dissolved company)
who fall within the class of Overlapping Beneficiaries, out of 831 beneficiaries in total. Their
likely entitlement to the trust fund is even more modest as a proportion of it. The trustees
have obtained an actuarial report from KPMG which provides information (as at 31 July
2011} in relation to the scale of the Overlapping Beneficiaries’ potential claims against the
Trust as compared to the overall claims of the 831 beneficiaries (the “Report”}. Significant

aspects of that Report are the following:

{1) The relevant claims on policies issued by EAIC are largely ones arising from asbestos

exposure and pollution claims.

(2} The Report seeks to calculate the likely level of ‘incurred but not reported’ (“IBNR")
claims on policies underwritten by EAIC which have the benefit of ILU Guarantees
granted by Marsh Mac on a gross basis {i.e. without taking account of reinsurance to

which EAIC may be entitled)}.

{3) The Report also seeks to calculate the likely level of IBNR claims on policies whose
holders also have the guarantees from Group or Holdings (i.e. the potential claims of

Overlapping Beneficiaries).

(4} As set out on page 7 of the Report, the current level of claims ‘paid’ {which, | am
instructed, means in the case of the relevant policies here, agreed as due for payment’)
on policies subject to the Marsh Mac Letter of Credit overall is US$41,693,524 of which
just US5943 were in relation to policies held by Overlapping Beneficiaries, with
1554,499,524 of ‘outstanding’ claims {i.e. claims still under negotiation or subject to
legal proceedings), of which just US$24,367 were in relation to policies held by

Overlapping Beneficiaries.

{5) The Report’s medium estimation of IBNR claims is then US54,209,651 overall and

US514,952 in respect of Overlapping Beneficiaries’ claims.

! The Report states that "paid” means “the cumulative paid amount to date + the agreed but unpaid amount”
(p. 21 of the Report). In the case of these claims, they have not in fact been, and cannot be, paid out, due fo
the wording of the trust instrument, but their validity has been accepted by the scheme administrators.

5
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13,

14.

15.

(6} The actuarial estimations comtained in the report are not certain: “The eventual outcorme
of these liobilities [of EAIC] is still uncertoin ond may be materially different from what
we believe is o best estimate of the liabilities given the availuble information, We
highlight this uncertainty to the reader with the oid of high and low estimates to show

the potential variation around our central estimate” (p. 7).

(7} Moreover:
(a) "We do not believe that the data is as complete or as accurate as would be ideal for
projecting outstanding liabifities. As such we must bring to the reader’s gttention
the inherent uncertainty in our projections” (p. 14); and

(b} “The inherent uncertainty of the insurance process makes it almost certoin that

—

actual developments will vary from the best estimate projections and it is also
possible that the result will ultimately fall outside the estimated range. As such, the
range is provided to ensure thot it Is understood that there is significant uncertainty
surrounding any best estimate of reserves for this business and that alternative

outcome should be considered” {p. 20).

The upshot, bearing in mind the caveats to the Report, is that the entire trust fund of around
£1.1m and US$19.7m will remain, 'effectively, frozen in the hand§ of the trustees even after
the final distribution to the vast majority of policy holders under the Closing Scheme due to
the potential interest in it of claims likely (albelt with a degree of uncertainty attaching to

the estimation) to amount to only about US$40,262.

Legal principles

tn light of the above, there is, in my opinion, clearly real and material prejudice to the vast
majority of beneficiaries if funds to which they are entitled remain tied up within the trust

for, potentially, many years after the final distribution has been made from the Closing

Scheme,

This is clearly not what was intended by the ILU or anyone else in establishing the Trust and

securing the trust fund for their benefit. The Trust arises, of course, in an insolvency context
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16,

17.

18.

and indeed within the overall architecture of the Schemes of Arrangement which are
intended to achieve the orderly and efficient dispersal of EAIC’s assets to its creditors, in
particular policy holders, utilising the usual tools {including cut-off dates and the like) by
which to achieve practical justice in the complex situation to which an insolvency of
substantial insurance business gives rise. The prejudice arises, moreover, due to the
unforeseen interplay of factors which arise from the factual complexity involved in the
development of the regime intended to deal with the insolvency, and approved by the
Court, as outlined above. If an appropriate resolution to the issue is legally available, it
would, in my opinion, be something the trustees can quite properly underiake acting in the
best interests of the beneficiaries as a whole and something that, if it is necessary to obtain

court sanction, the Court would wish to sanction.

In my opinion, moreover, the issue is not one the trustees can reasonably be expected to
resolve of their own motion, without the Courts’ assistance, if such assistance is properly
available to them. The Trust Instrument confers on the trustees no power to amend its
terms and the effect of clause 2.2 is quite clear and cannot, in my opinion, be overridden by
principles of construction, even given the wide ambit of modern construction principles. It is
not, that is, possible, in my opinion, to identify a2 mistake in the drafting of clause 2.2 or
elsewhere in the trust instrument which could be said to lead properly to such “rectification
by construction” of that clause as to permit a distribution absent the claims of the

Overlapping Beneficiaries having become Established Liabilities,

Clause 2.2 does raise the possibility of a distribution to beneficiaries taking place foliowing
the winding up of EAIC if all the Relevant Liabilities have, on that event, become "the
equivalent” of Established Liabilities. It is not at all clear, however, that even were the
trustees to take steps to cause EAIC to be wound up the effect would be that “the
equivalent” of Established Scheme Liabilities would arise in the case of the Overlapping
Beneficlaries’ claims. As set out above, by clause 2.6.1 of the Original Scheme, Established
Liabfiities are defined as arising “when there has been established (whether (i} by agreement
or {ii} by Proceedings which are not subject to any appeal) in relation thereto o present

obligation of [EMC] to pay an ascertained sum of money after account ...".

That is not apt to describe the position of the claims of Overlapping Beneficiaries on a
winding up if they fail to prove in it. On the other hand, their claims might then perhaps

properiy be treated as having “ceased to be Relevant Liabilities”, as clause 2.2 also provides,
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in the event that they do not prove in the liquidation. Hence one option might be for the
trustees to seek the liquidation of EAIC simply in order to extinguish the claims of
Overlapping Beneficiaries and hence remove the issue their existence causes. It is not,
however, in my opinion clear that this would be an appropriate or potentially even a

possible course of conduct for the following reasons:

{1} To seek to procure or bring about EAIC's liquidation is something the trustees, both as
trustees and as scheme administrators, can properly do only if it is consistent with their
offices and the duties they owe under them. 1t is not at all obvicus that engineering the
increased costs of a figuidation process would be in the best interests of heneficiaries of
the Trust or of the creditors of EAIC as a whole, in particular if some other option is
available. And it is far from clear that, acting as scheme administrators, it would be
proper for them so to seek exclusion of the Overlapping Beneficiaries’ ctaims when their
motivation for doing so would arise from their office as trustees and their desire,

contrary to the interests of those beneficiaries, to cvercome an administrative issue

faced by them.

{2} Yet further, it may well be that the Run-Off Scheme, like the Closing Scheme, would not
in any event terminate on a liquidation of EAIC unless it was such a liguidation as fel
within the “Termination Events” specified in clause 15.3 of the Closing Scheme”. .This is
because, in the event of inconsistencies between the two Schemes, the terms of the
Closing Scheme are to prevail. And the terms of clause 15.3 of that scheme are
narrower than the equivalent within the Run-Off Scheme. The refevant sub-clauses in
the Closing Scheme, clauses 15.3.1 (b) and {c}, would require, under the first, that the
scheme administrators conclude that that scheme is no longer in the interests of the
Scheme Creditors generally, which would seem difficult, or, under the second, that a
winding up resolution be passed by the Scheme Creditors generally, which may be
difficult to achieve. Absent satisfaction of those provisions, however, the Closing
Scheme will be unaffected by any liguidation of EAIC and the fate of the Run-Off Scheme
in that event is uncertain. If, however, the Run-Off Scheme also does not terminate on

EAIC’s liquidation, it would presumably remain the case that the policy claims of all

? Due to the ambiguity in the wording of clause 10.2.1 of the Closing Scheme {in particular, the parenthetical
“{but subject to the terms thereof)” and the cross-reference in clause 15.3.1 of the Closing Scheme back to

clause 7.2.4 of the Run-Off Scheme.
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19,

20,

2%

holders of policies with the benefit of the ILU guarantees would continue 1o be
administered under that scheme, including therefore those of the Overlapping
Beneficiaries. in consequence, they would not have to prove in EAIC's liquidation and
their claims would remain “Relevant Liabilities” within the meaning of the Trust

Instrument,

In addition, and more generally, the trustees {who are of course also the scheme
administrators) are concerned that using a winding up process o try to resolve the present
issue would involve significant additional costs, both from the liquidation process itself and
as a result of there being two differently timed sets of sizeabie payments to be administered
{i.e. one under the Closing Scheme and another, later on, under the winding up process).

This would obviously be undesirable and contrary to the interests of all creditors if it is also

unnecessary,

Furthermore, whilst this is ultimately a matter for the trustees and has been discussed with
them, as | understand It, it is not, in my opinion, a situation in which the trustees can
reasonably be expected (by the courts or anyone else) to engage in what is sometimes styled
a ‘judicious breach of trust’, by ignoring the terms of clause 2.2 and making distributions to
most beneficiaries as though there were no bar on them doing so. The trustees come to be
trustees by reason of their role as administrators of the couri-sanctioned Schemes of
Arrangement that are intended to deal, within the envelope of court sanction and
supervision, with the whole universe of claims arising from EAIC’s insolvency. Ifit is possible
for them to resolve the issues they face with the assistance of the Court, it is, in my view,

appropriate that they should do so.

The prospective application under section 57 of the Trustee Act 1925

The issue then is what assistance the Court might be able to offer. A number of possibilities
were canvassed in my original Instructions and these have been discussed in conference.
The only one which, in my opinion, does provide an avenue by which properly to seek to

engage the Court’s aid is section 57 of the Trustee Act 1925, which provides:

“57,— Power of court to authorise dealings with trust property.
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(1) Where in the management or administration of any property vested in trustees,
any sale, lease, mortgoge, surrender, release, or other disposition, or any purchase,
investment, acquisition, expenditure or other transaction, is in the opinion of the
court expedient, but the same connat be effected by reason of the absence of any
power for that purpose vested in the trustees by the trust instrument, if any, or by
law, the court may by order confer upon the trustees, either generally or in any
porticular instance, the necessary power for the purpose, on such terms, and subject
to such provisions and conditions, if any, as the court may think fit and may direct in
what manner any money authorised to be expended, and the costs of any

transaction, are to be paid or borne as between capital and income.

(2} The court may, from time to time, rescind or vary any order made under this

section, or may make any new or further order.

{3) An application to the court under this section may be made by the trustees, or by

any of them, or by any person beneficially interested under the trust.

{4) This section does not apply to trustees of a settlement for the purposes of the

Settled Land Act 1925."

22. it might at first sight appear difficult to fit the sort of power the trustees would be seeking
here - to put it non-technically, to advance the timing of the payment of monies to most

beneficiaries — within the language used by section 57 which, on its face, might appear to be

limited to the grant of additional powers of administration in relation to the on-going
management of a trust fund, not its distribution or appointment to or for the benefit of
beneficiaries, However, it is clear from the authorities that in fact it can be used to achieve
such purposes because, as Mummery U put it in Southgate v Sutton [2011) EWCA Civ 637
“The expressions ‘other transaction’ and ‘expedient’ in s, 57(1) are very broad” {at [6]) so
that, for instance and in that case, the Court of Appeal was prepared to confer on the
trustees powers of “appropriation and partition of the trust property vested in them” such
that it thereafter was to be held in separate trust funds for discrete classes of beneficiary (at

[10} and [41] per Mummery L)),

10
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23. As Mummery U went on to articulate, however, broad as "other transaction” and

"expedient” are within s. 57(1):

"they are confined by the context of the ‘munagement or administration’ of the trust
property. Thus it has been held that there is no Jurisdiction under s. 57(1) to confer a power
to depart from the beneficial interests under the trusts by re-writing, remoulding or re-
arranging them. Variotions of the beneficial interests under the trusts are not, as such,
matters of ‘the management or administration’ of the trust property and ‘trust property’

cannot be equoted with beneficial interests in the trust property...

It has been held, on the other hand, that an application under s. 57{1) to confer powers for

the purpose of a proposed transaction is within the jurisdiction of the court, if the exercise of

the powers conferred by the court under s. 57(1) might only incidentaily affect the beneficial
»3

interests in the trust property...
24. In that case, the trustees’ application was to obtain a power to apportion the trust fund so
as, In the first place, to create a sub-trust for the benefit of US resident beneficiaries who
were likely otherwise to suffer double-taxation on eventual capital distributions from the
trust. {The issue is described in the judgment of Mann J at first instance [2009] EWHC 3270
{Ch} at [9] and [23] to [26].) The effect of the apportionment was to alter all beneficiaries’
interests from being ones to a share in an undivided universal trust fund of assets to being
an entitlement to the whole of a divided part of the trust fund. Previous authority
(specifically dicta of Goff LI in Re Freeston’s Charity [1978] 1 WLR 741 {CA}} led Mann ] at

first instance to determine that this affected the beneficial interests in the trust in such a

manner as meant the Court facked jurisdiction under s, 57{1) to grant the powers sought by

the trustees {see [40] to [43] of his judgment).

25. The Court of Appeal overturned his decision.” It noted (at [37]) that Goff U in Freeston had
not considered the ambit of the “incidental” exception to the principle that beneficial
interests must not be varied (i.e. that a variation of beneficial interests which was merely an
“incidental” effect of the grant of powers under s. 57(1) was permissible) and that the case
which first articulated that exception, Re Downshire {1953} Ch 218 (at 248 per Evershed MR},

was not cited to him.

* See also, e.g., Royal Melbourne Hospital v Equity Trustees Ltd [2007] VSCA 162 at (171] - [172]; [178] - [186]
per Bell AlA.
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26.

27

28.

29,

it went on to distinguish Freeston, with Mummety LI holding at [38] that:

“It is not authority for an unqualified proposition that the portition of a trust fund is always o
variation or re-arrangement of the beneficiol Interests In it, or always has more than an
incidental impact on the beneficial interests in it, Freeston was a case of altering the nature
of the beneficial interests by the division of the fund, but in circumstances where there were
no difficulties in the management or adrninistration of the trust property.” Nor was there any
suggestion of expediency which would have justified the conferral by the court of a power to
partition the trust fund. There was no difficulty of the kind present here of the Trustees
having to act even-handedly and having to reconcile the different interests of the different

beneficiaries under the Settfement.”

On this basis, and also because it was clear in the Court of Appeal, as it had not been at first

instance, that:

{1} Chief Justice Smellie of the Grand Court of the Cayman Islands, in MEP v Rothschild Trust
Cayman Limited [2008] CILR 593 , had been prepared to grant powers of apportionment

on facts which were “almost identical to the presenf case jn relevont respects” {at [25]

and [39}); and

{2) There was no other basis on which the serious prejudice that was likely to be suffered by
the Us resident beneficiaries could be addressed (specifically, that an application could

not be made under the Variation of Trusts Act 1958} (at [40]);

the Court of Appeal was willing to exercise the jurisdiction under s. 57(1) to grant the power

of apportionment sought (at {41]).

Two other recent authorities are, in ry opinion, relevant to the trustees’ decision whether

to make an application under s. 57(1) and to the Court’s consideration of that application.

The first is a decision of Floyd 1, NBPF Pension Trustees Ltd v Warnock Smith [2008] EWHC
455 (Ch}. The central issue before the Court in that case was whether it was proper to bless
a proposed scheme by pension trustees for the distribution of residual sums held within the
former pension schemes of the National Bus Company, which had been privatised between

about 1986 and 1989. In considering that matter, however, an issue arose as to whether it
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30.

31,

32,

was proper for the court to exercise its jurisdiction under s. 57(1)} so as to permit the
trustees to make payments to or for the benefit of beneficiaries in a form prohibited by the
trust instrument because, at the time it was drawn up, adverse tax consequences would
have ensued had they taken that form. Those tax consequences would no longer ensue and
the bar on payments being made in the relevant manner to certain beneficaries was
contrary to their interests and would result in them receiving less than the trustees —and the

Court — considered they ought to receive, '

In these circumstances, the Judge determined that it would be proper for the Court to

exercise its s. 57(1) jurisdiction, hoiding that:

“The Trustees’ proposals are practicol ones aimed at getting some money to particular
classes of recipient who are otherwise fully entitled to receive benefits under the scheme.
The power is not general, but limited to the specific cases set out in the proposals. | am
wholly satisfied that whot is propesed in merely o variation in the mechanism Sfor getting that
money to its intended recipients and does not disturb the underlying interests. | therefore

decided to make the order sought on this ground” (at [28]).

Finally, in Alexander v Alexander, Morgan } was faced with the issue as to whether it was
proper to vary a will trust by the exercise of the s, 57(1) jurisdiction so as to sell a cottage
held in trust, which the testator had assumed his step-granddaughter would want tao live in
for her life, and in which she was therefore granted a life interest, with her two children
taking after her death. In the event neither she nor her children did want to live in or retain

the cottage and the trustees therefore sought a power to sell it and reinvest the proceeds of

sale.

The facts are, therefore, some way from being analogous to the present case. Morgan J,
however, helpfully identified the conceptual task faced by the Court on an application under

5. 57{1} as follows:

“Unders. 57(1) of the 1925 Act, there are three matters to be considered in turn. The firstis
whether the court has jurisdiction to act under that subsection. The second is whether it is
expedient to confer the power which is sought, The third is whether the court should, in the

exercise of its discretion, confer that power...” {at [12]).
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33. He went on, also helpfully, to note that, when considering the issue of expediency:

“This requires me to look at the interests of the trust as a whole, that is, the interests of the
beneficiaries collectively. Where beneficial interests may be offected in different ways by
what is proposed, all interests must stiff be considered. | should attempt to hold the scoles

Fairly between the various interests” (at [23]),

34. Finally, in relation to the Court’s ultimate discretion, he noted that:

“Normally, where g transaction is expedient within the subsection, the court would exercise
its discretion to confer power on the trustees to effect the transaction. However... the court

can take into account the wishes of the settlor when deciding whether, in the exercise of its

discretion, to confer the relevant power on the trustees” {at [33]).

The powers the Court might grant under s, 57(1)

35, Given the state of the authorities, as set out above, there are, in my opinion, fwo potential
means by which the Court might be persuaded to grant the trustees powers to remedy the

position arising from the wording of clause 2.2 of the Trust Instrument.

The first approach: apportionmen't of the trust fund

36. The first would be to apportion the trust fund so as to create a principal sub-trust for the

vast majority of heneficiaries and a residual sub-trust for the Overlapping Beneficiaries. This

would need to be drafted so as to ensure that, in relation to the majority of beneficiaries,
clause 2.2 would continue to operate as it presently does but, since the Overlapping
" Beneficiaries would no fonger be amongst the participating or potentiaily participating class
of beneficiaries, distributions could be made to all other beneficiaries as at the same time as

finat dividends were made to them under the Closing Scheme.

37. The claims of the Overlapping Beneficiaries would continue to be dealt with under the Run-
Off Scheme, as presently, along with all other policy-holders with the benefit of the Marsgh

Mac Letter of Credit. On the eventual conclusion of that Scheme, a payment out of the

* see also Re Dawson [1959] NZLR 1360 at 1362, 1.40 — 1363, 1.23 per F.B. Adams } and Royal Meibourne
Hospital v Equity Trustees op cit at [166].
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3s.

39.

40,

41.

Overlapping Benefictaries’ sub-trust would then be made to such of their number as had

heen found to have Established Scheme Liabilities under that Scheme,

There is, however, one possible difficulty with this approach. This is that, as set out above, s.
57{1) does not permit the court to grant a power where its effect would be to affect the

beneficial interests in the trust, otherwise than incidentally.

In the present case, the beneficiaries who are ultimately to benefit from the trust fund are
all those whose claims are subject to the Closing Scheme and who are found to hold
Established Scheme Liabilities under that scheme together with all those Overlapping
Beneficiarles who are found to have Established Scheme Liabilities under the Run-Off
Scheme. Each will then take a share pori passu with all others of the trust fund. In effect,
therefore, each wiil have a fixed interest in the trust fund, and the trustees have no

discretion as to what share each shall receive.

An apportionment of the trust fund so as to create a sub-fund for the Owverlapping
Beneficiaries cannot with certainty ensure that each of them who is ultimately found to be
entitled to a payment from the fund — or indeed each of the ather beneficiaries found to
have a good claim to the main fund — will receive exactly what he would have received had
the fund remained undivided. This is because the amount placed into the sub-fund can only
be based on the estimations undertaken by the actuaries as to what the value of the valid

claims of the Overlapping Beneficiaries is likely to be. As set out above:

{1} The level of "Outstanding” claims reported by the actuaries in relation the Overlapping
beneficiaries only records claims made but not yet determined. Some of those claims

may be rejected wholly or in part in due course,

(2} Moreover, the estimation of IBNR lability to Overlapping Beneficiaries is hécessarily

uncertain, as the Report sets cut and as summarised above,

Given this, it is almost certain Lhat, if such apportionment takes place, each heneficiary who
is ultimately entitled to a payment from the trust fund will receive more or less than he

would have done had no apportionment taken place. It is also the case, however, that:

{1} the actual marginal difference between what he does receive and what he would

otherwise have received ought to be very modest. The variation between the low and
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(2)

{3)

high estimates of IBNR in relation to the Overlapping Beneficiaries as calculated within
the Report amounts to just US515,684 (against a trust fund with a value of about £1.1

and US519.7m, i.e. less than one tenth of one percent of the fund).

Moreover, undertaking what in effect is a reserving exercise on the basis of actuarial
calculation for the claims of Overlapping Beneficiaries is of a piece with the general
reserving exercise in refation to the claims of policy holders with the henefit of the
Marsh Mac Letter of Credit: their claims are not within the Closing Scheme and the
scheme administrators will create a reserve to meet their anticipated valid claims before
making a final dividend from the EAIC estate to all those policy holders who are within
the Closing Scheme. This will likewise be based on actuarial calculations. |t is, in
essence, the only practical way in an insolvency of an insurance business in which the
decision to separate out the administration of the claims of those with the benefit of

Marsh Mac Letter of Credit from the administration of the rest of the EAIC estate can be

managed.

Yet further, there is, in my opinion, a real sense analytically in which any apportionment
of a fund will almost certainly alter the value of beneficiaries’ entitlements from those
they had previously. This is really, in my opinion, what Goff LI was concerned about in
the Freeston case: indeed, it is clear from his judgment that the effect of a de facto
division of the fund which had taken place in that case had led to very different
investment returns as between Its divided parts and thus, if it were upheld, as between
the beneficial interests to it (see [1978} 1 WLR 741 at 748A-D and 749A-D}. The point is

that, even if:

(a) the respective shares of all beneficiaries of a trust to its trust fund are certain at the

point of apportionment, and

{b) the value of all assets within the fund can be valued with absolute certainty at the

point of apportionment (which will be doubtful unltess they are cash or its

equivalent),

the investment performance of a sub-trust will inevitably depart from that which would
have applied to the whole fund prior to division, uniess (a) the assets in each are the

same, (b} they are held in the same proportions and {c) all perform no differently
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42,

43,

44,

regardless of the scale of investment in them, Unless all those conditions are met, which
may be very unlikely indeed, the value of the interest of, and the amount of any ultimate
distribution to, the beneficiaries of each part of the divided trust fund thereafter will
inevitably be in a different amount — it may be less or more — than would have been the

case had the fund not been divided.

(4) This, however, did not trouble the Court of Appeal in Sutton v England, which was
content that such a variation of beneficial entitlement was no more than “incidental” in

the context of the expedient grant of the power to apportion,

{5} In my opinion, although the issue is plainly arguable both ways, the sort of actuarially
guided determination of the appropriate respective interests of the sub-fund for
Overlapping Beneficiaries and the general fund for other beneficlaries as would take
place on apportionment here would have, on any reasonable approach to the level of
uncertainty in that determination, what can properly be categorised as an incidental

effact only on the beneficial interests of all beneficiaries.

If the Court does have jurisdiction to grant a power of apportionment, then in my opinion it
is very likely indeed to determine that it would be expedient to grant that power and that it

would be a proper exercise of its discretion to do so, for all the reasons canvassed already.

The second approach; power to make interim payments

ft may be that, however, having considered the issues raised by the prospective
apportionment of the trust fund, the Court is concerned that such an exercise of its
discretionary jurisdiction would not be appropriate, for the reasons canvassed above or

otherwise,

if that were to be the case, as an alternative, the Court may instead be willing to grant a
power to make interim payments to beneficiaries with Established Liabilities on the basis of
actuarial advice and leaving sufficient within the trust fund to secure the due payment of
stms to Overlapping Beneficiaries who come to have Established Liabilities thereafter. That
reserve could be made more substantial than the sub-fund which would naturally arise on

apportionment {e.g. it could be based on the "high IBNR" estimation of the Overlapping
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Beneficiaries’ claims or an even greater cushion, rather than the “medium IBNR” estimation
which would seem the most logical figure to include in an apportionment exercise). By this
means, the Court might consider there was greater - and sufficient — certainty that the

Overiapping Beneficiaries would not ultimately be left short-changed by the exercise,
45. t does also, however, have disadvantages as compared to the apportionment approach:

{1) It would be less conceptually elegant than apportionment since it would fail to reflect
within the trust the division between classes of policy holder which the scheme
administrators have deveioped more generally {i.e. between those with the benefit of
the Marsh Mac Letter of Credit, who remain subject to the Run-Off Scheme, and all

others, who are subject to the Closing Scheme),

{2) And it would as a result be less practically efficient, since it would mean that all
beneficiaries with valid claims would remain interested in the residual reserve. Hence, if
the claims of Ovetlapping Beneficiaries which ultimately emerged and were accepted or
proven fell below the level at which the division of the residus between them would
provide each with a distribution pari passu to all other beneficiaries with valid claims,
there would remain an ultimate residual sum which ought to be subject to a further
distribution pari passu to all beneficiaries with valid claims ~ Le. all such Overlapping
Beneficiaries plus all beneficlaries with claims subject to the Closing Scheme. This could
well mean that, long after the closure of the Closing Scheme, the trustees were faced
with having to locate all such beneficiaries, with whom they may have had no contact

for years, in order to distribute what would almost certainly be negligible sums to them.

It would indeed be administratively impossible for the trustees to undertake that
exercise (leaving orphaned assets in their hands), unless a sufficiently substantial reserve
for its cost is created now to ensure that it can be done, which reserve might well
exceed the residual amount requiring distribution. in other words, the cost {to all
beneficiaries) of distributing a negligible sum to each might well exceed the overall

residual sum being distributed to them collectively.

46. Given this, whilst, in my opinion, both approaches should be presented to the Court, it is the
former — apportionment — that the trustees should contend was the more expedient
solution and that which was more in the interests of the beneficiaries as a whole, with the

latter presented as an alternative open to the Court.
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47,

48,

49,

50.

The role of the ILU in an application under section 57{1)

A further issue which | should address is the following. The court may be concerned that it
should hear all such arguments as can be put against its exercise of its discretionary
jurisdiction under section 57(1): our system is an adversatial one and, save where the court
is exercising a supervisory jurisdiction, it will be concerned about the grant of relief absent

satisfaction that it has heard ail proper argument against relief being sought from it.

This has been referred to in the context of section 57{1) applications in a number of the
authorities. In NBPF Pension Trustees v Warnock-5mith op cit at {14] {albeit that there the s.
57(1) issue was just one subsidiary matter) Floyd J described it as “necessary to have parties
before it who can present the Court with a critical analysis of the proposals, and who can

present any arguments for saying that the proposals are wholly or partially invalid”.

In an application such as the present one, this may, with respect, be overstating the position
somewhat, Nonetheless, it certainly is the case, as Mummery L] noted in Southgate v Sutton

op cit, where all parties supported the application, that:

“[8] The court must decide, on the particular facts of each case, on which side of the line the
application falls. That may be difficult, especially when, os is the case here, the application is
not opposed. The court is nervous about the fundamental matter of jurisdiction if it is asked

to act without the benefit of adversarial argument that normally disciplines its decision-

making processes.

[9] in those circumstances counsel for the concurring parties bear a special responsibility. 1t
is their duty te give the court all the help that it requires to each the right decision. |t must
be estoblished to the satisfaction of the court {a) that it has jurisdiction to entertain the

application and {b) that it can properly exercise its discretion to do what is being asked of it.”

In the present case, the application, if made, will plainly present quite complex legal issues
as to the correct approach to the section 57 jurisdiction, which are, mareover, so far as | can
ascertain, also novel, at least to some extent. Given that, as discussed previously with my
fnstructing Solicitors, it would be desirable to locate some sujtable person to be joined to

the application and to appear at its hearing to present such arguments as ought to be put to
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51

the Court which run contrary to the grant of the relief sought. (Notwithstanding that it is

envisaged that this Opinion will also be before the Court.)

't may be that some policy holders within the class of beneficiaries will wish to appear on the
application, And | understand that any application will be sent to all of the beneficiaries for
whom the trustees have what they believe to be correct addresses (some 730 out of the 831
beneficiaries, including the 18 Overlapping Beneficiaries still, to the best of their knowledge,
in existence). It may well also be, however, that none will in fact wish to take part in such a
court process and, in the context of the insolvency process as a whele, there is no real
reason why they should regard themselves as expected to intervene in proceedings. The
context is, obviously, very different to a family or private trust. Because of that, and in order
to ensure that the contrary position is put properly, | understand that the trustees and my
Instructing Solicitors have established contact with the ILU and its solicitors and ascertained
that it is willing to assist by arranging the instruction of an advocate to present appropriate
argument to the Court as a representative party for the Overlapping Beneficiaries, subject,
obviously, to its costs of so doing being met. In my opinion, the ILU’s Involvement in this

way would be desirable and appropriate:

(1) It was the effective settlor of the Trust and was party to the Trust Instrument: the funds
which flowed into the Trust from Group and Heldings were in essence the consideration
extracted by the iLU for the réiease of the guarantees given to it which it held for the
benefit of and on trust for the relevant policy holders. {The Trust Instrument recites at
clause 1.2.1 that “the /LU dectared that it held the benefit of such obligation [of Group
and Holdings to make payments under the guarantees] on trust for such persons ... as
were entitled to such sums”.) When it comes to the exercise of the Court’s discretion, as
indicated by Morgan 1 in Alexander v Alexander referred to at paragraph 31 above, it
may also be that the Court would take succour from an indication from the ILU that it
supported the application overall {subject to its articulation of such points as ought to be

put on behaif of the Overlapping Beneficiaries).

{2} Whilst, moreover, the ILU itself has no personal interest, of course, in the trust fund, it
was instrumental in its establishment and it has acted historically following EAIC's
insolvency in the interests of all policy-holders of policies issued through it such that it
has sought directly to intervene to protect their interests, Itis, therefore, probably more

informed about the hinterfand of any application than any other person would be,
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53.

including any individual policy holder. This may he of assistance to the advocate

instructed by it.

(3} is involvement will be limited to, in essence, instructing appropriate counsei or
advocates to appear on the application to address the legal arguments before the Court.
it wil not be necessary for it to put in"any evidence to do that and its lack of personal
interest in the outcome will not affect the ability of the counsel or advocate instructed

by it to give the court the assistance it ought 1o have in relation to the legal issues raised

by the application.

{4) Given the above, if the Court is concerned that some alternative representation be
present at the hearing of the application and if none of the Overlapping Beneficiaries
indicate any interest in appearing themselves, it is likely, in my opinion, to consider the
ILU to be a sultable and appropriate person to represent the Beneficiaries’ interests, in
particular those of the Overfapping Beneficiaries, and would accordingly make an order

under CPR Part 19.7(2}{d) appointing it to represent them.,

Conclusion

fn my opinion, it is the case that, whifst the outceme of an application is not certain and the
Court will certainly be concerned to ensure that all the somewhat complex and technical
issues are fully addressed to and considered by it, the Court is likely ultimately to conclude
that this is a case in which it can and shouid exercise Its jurisdiction under section 57{1) to
assist the trustees and beneficiaries overcome the real practical issue they face and the real

prejudice that a failure to address it would cause policy holders.,

This is perhaps especially 50 where those policy holders have already been kept out of
monies to which they are entitled for many years as a result of EAIC’s, Holdings’ and Group’s
insolvencies and the trust itself is intended simply to be part and parcel of the mechanism by

which they obtain what is due to them as efficiently {including as speedily) as is posmble

A
Giles Richardson

Serie Court

13 March 2013
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